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ABSTRACT 
 
The Government of Malaysia has recently enacted a series of amendments to the national 
strata laws. Of central importance to these amendments is the establishment of the Strata 
Management Tribunal (Tribunal) under the Strata Management Act 2013. The establishment 
of the Tribunal is aimed at providing faster and simpler solutions for the growing number of 
strata scheme disputes through adjudicative processes by a quasi-judicial body. While the 
faster, cheaper and simpler Tribunal processes are linked to government efficiency measures, 
effective resolution connotes something that is broader than just “settlement.” The quality of 
the outcome, its sustainability and its relevance in supporting and promoting the basic 
principles of a good neighbourhood and self-governance in a strata scheme are also 
fundamental. It is on this basis that this thesis argues that dispute resolution processes in 
strata schemes should preserve and repair neighbour relationships that are being damaged by 
disputes. Dispute resolution processes should also improve communication among the strata 
community, promote a sense of community and encourage positive relations and attitudes 
among neighbours.  
 
This thesis looks beyond there solution of particular disputes in strata schemes. Based on the 
comprehensive law movement, this thesis develops a theoretical framework for strata scheme 
disputes within the parameters of therapeutic jurisprudence, preventive law, ADR and 
problem-solving courts. The thesis argues that the normative aspects of the comprehensive 
law movement may contribute positively to efforts to create a therapeutic, dynamic and 
responsive dispute resolution model for strata schemes in Peninsular Malaysia. The 
therapeutic orientation of this model offers approaches that encourage positive 
communication between disputing parties, prevent legal risks and future disputes, promote 
positive interpersonal and individual change, preserve neighbour relations in strata 
community and optimise people’s psychological and emotional well-being.  
 
 
 
 
 
 
 
 
 
iv 
 
LIST OF ABBREVIATONS 
 
ADR ALTERNATIVE DISPUTE RESOLUTION 
 
BCCMA BODY CORPORATE AND COMMUNITY MANAGEMENT ACT 1997 
 
BCPMMA BUILDING AND COMMON PROPERTY (MAINTENANCE AND 
MANAGEMENT) ACT 2007 
 
BMSMA BUILDING AND MAINTENANCE (STRATA) MANAGEMENT ACT 2004 
 
BOARD 
 
MALAYSIAN STRATA TITLES BOARD 
COB COMMISSIONER OF BUILDINGS 
 
NLC 
 
NATIONAL LAND CODE 1965 
 
SMA STRATA MANAGEMENT ACT 2013 
 
STA STRATA TITLES ACT 1985 
 
STB SINGAPOREAN STRATA TITLES BOARD 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
v 
 
KEYWORDS 
 
Comprehensive law movement - well-being - therapeutic - strata scheme disputes - neighbour 
relations - a sense of community - self-governance  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
vi 
 
ACKNOWLEDGEMENTS 
 
Alhamdulillah, all praises be to Allah (God) the Exalted (SWT), Lord of the worlds, Eternal 
Guardian of the heavens and earths, disposer of all created beings. I praise Allah SWT for His 
favours and bounties. May Allah SWT increase His grace and generosity on me and my 
whole family. May the blessings and peace of Allah SWT be upon Prophet Muhammad, 
peace be upon him (SAW), members of his family and his companions.  
 
I am taking this opportunity to thank my parents, Haji Kamarudin Rejab and Hajjah Inson 
Nordin for their strong support, love and care. May Allah SWT reward both of them the 
highest paradise. To my beloved wife, Faizah Abdul Rahim, thank you for your love and 
support. To my children, Fatihah, Farha and Falihin, my advice to you is to seek knowledge 
as it is the only way for you to know and recognise your Creator, to understand the purpose 
of life and to benefit others throughout your life.  
 
I would like to thank my sponsor, the Government of Malaysia for giving me this opportunity 
to embark on this PhD journey. I hope this invaluable period of learning will help me 
contribute to the development of the country and the well-being of the people. I wish to thank 
Mrs. Lim Ah Seoh, Dr. Felicity Deane and Damien Cooling who have helped me with some 
editing of the earlier drafts. My appreciation also goes to all my colleagues at the QUT Law 
and Justice Research Centre. Finally, I would like to thank my supervisors, Associate 
Professor Dr. Rachael Field and Professor Sharon Christensen for providing great supervision 
during this research period.  
 
I wish to record a special acknowledgement and appreciation to my Principal Supervisor, 
Associate Professor Dr. Rachael Field. Thank you for all your support. Thank you for the 
weekly meetings that we have had for the past three years and three months. Thank you for 
your strong encouragement and inspiration. You are an excellent role model through your 
scholarly works and great achievements. Thank you for pushing me to excel and to give my 
best all the time. Most importantly, thank you for standing by me throughout this challenging 
period for both of us.    
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
vii 
 
TABLE OF CONTENTS 
 
CHAPTER ONE - INTRODUCTION 
1.1 OVERVIEW ........................................................................................................................ 1 
 
1.2 PURPOSE AND CONTEXT ............................................................................................... 6 
1.2.1 The increasing number of strata developments ....................................................... 8 
1.2.2 The Malaysian Government’s policy on increasing people’s well-being through 
the creation of safe and harmonious neighbourhoods .................................................... 11 
1.2.3 Systemic developments in common law justice systems  ..................................... 14 
1.2.4 Religious and spiritual approaches to promoting good neighbor relations and well-
being ............................................................................................................................... 19 
1.3 RESEARCH OBJECTIVES, QUESTIONS AND METHODODLOGY ......................... 24 
1.4 THE IMPORTANCE OF THIS RESEARCH ................................................................... 29 
1.5 KEY TERMS ..................................................................................................................... 38 
1.6 OUTLINE OF THESIS CHAPTERS ................................................................................ 39 
 
CHAPTER TWO – LEGISLATIVE BACKGROUND OF STRATA TITLES SYSTEM 
IN PENINSULAR MALAYSIA 
2.1 INTRODUCTION ............................................................................................................. 45 
 
2.2 OBJECTIVES OF LEGISLATIVE BACKGROUND ANALYSIS ................................. 47 
 
2.3 THE NATIONAL LAND CODE 1965 (NLC) .................................................................... 48 
 
2.4 THE STRATA TITLES ACT 1985 (STA) ........................................................................... 51 
 
2.5 THE BUILDING AND COMMON PROPERTY (MAINTENANCE AND MANAGEMENT 
ACT 2007)(BCPMMA) ............................................................................................................ 54 
 
2.6 THE STRATA TITLES AMENDMENT ACT 2013 (STA 2013) ........................................ 56 
 
2.7 THE STRATA MANAGEMENT ACT 2013 (SMA) ........................................................... 58 
 
2.8 DISPUTE RESOLUTION PROCESSES UNDER THE STA .......................................... 60 
 
2.9 DISPUTE RESOLUTION PROCESSES UNDER THE SMA ......................................... 67 
2.9.1 Procedures of the Tribunal .............................................................................................. 67 
2.9.2 Analysis of the dispute resolution processes under the SMA ......................................... 71 
2.9.2.1 Negotiation and adjudication by the Tribunal ........................................... 73 
viii 
 
2.9.2.2 Dispute resolution processes conducted by the Commissioner of 
Buildings…………………………………………………………………...........81 
2.10 CONCLUSION ................................................................................................................ 83 
 
CHAPTER THREE – THEORETICAL FRAMEWORK: THE COMPREHENSIVE 
LAW MOVEMENT APPROACH 
3.1 INTRODUCTION ............................................................................................................. 85 
 
3.2 THE ASCENDANCY OF THE COMPREHENSIVE LAW MOVEMENT .................... 88 
 
3.3 THE COMPREHENSIVE LAW MOVEMENT FOR STRATA SCHEME  
DISPUTES: FROM THEORY TO PRACTICE...................................................................... 92 
 
3.4 THERAPEUTIC JURISPRUDENCE ............................................................................... 96 
3.4.1 Overview ................................................................................................................. 96 
3.4.2 Therapeutic jurisprudence and the comprehensive law movement ......................... 97 
3.4.3 Philosophy and goals of therapeutic jurisprudence ................................................. 99 
3.4.4 The benefits of therapeutic jurisprudence in resolving strata scheme disputes ..... 103 
 
3.5 PREVENTIVE LAW ....................................................................................................... 108 
3.5.1 Overview ............................................................................................................... 108 
3.5.2 Preventive law approach and the comprehensive law movement ......................... 109 
3.5.3 Philosophy and goals of preventive law approach ................................................ 111 
3.5.4 The benefits of preventive law approach in resolving strata scheme disputes ...... 112 
 
3.6 TRANSFORMATIVE MEDIATION AND ALTERNATIVE DISPUTE RESOLUTION 
(ADR) .................................................................................................................................... 117 
3.6.1 Overview ............................................................................................................... 117 
3.6.2 Transformative mediation, ADR and the comprehensive law movement ............ 117 
3.6.3 Structure and processes of ADR............................................................................ 122 
3.6.4 Philosophy and goals of ADR ............................................................................... 126 
3.6.5 The benefits of ADR in resolving strata scheme disputes ..................................... 128 
 
3.7 PROBLEM-SOLVING COURTS ................................................................................... 134 
3.7.1 Overview ............................................................................................................... 134 
3.7.2 Problem-solving and the comprehensive law movement ...................................... 136 
3.7.3 Structure and process of problem-solving courts .................................................. 138 
3.7.4 Philosophy and goals of problem-solving courts .................................................. 139 
3.7.5 The benefits of problem-solving courts in resolving  
ix 
 
strata scheme disputes .................................................................................................... 143 
 
3.8 CONCLUSION ................................................................................................................ 145 
 
CHAPTER FOUR – THE CONCEPT OF NEIGHBOURHOODS, STRATA LIVING 
AND THE CONCEPT OF SELF-GOVERNANCE 
 
4.1 INTRODUCTION ........................................................................................................... 147 
 
4.2 THE NEIGHBOURHOOD .............................................................................................. 149 
 
4.3 NEIGHBOUR RELATIONS AND ACTS OF NEIGHBOURING ................................ 156 
4.3.1 The concept of neighbor relations ......................................................................... 156 
4.3.2 The acts of neighbouring ....................................................................................... 158 
4.3.2 Good neighbor relations and acts of neighbouring as important social constructs in 
a good neighbourhood .................................................................................................... 159 
 
4.4 A SENSE OF COMMUNITY ......................................................................................... 162 
4.4.1 The basic concept of a sense of community .......................................................... 162 
4.4.2 Elements of a sense of community ........................................................................ 164 
4.4.2.1 Membership ............................................................................................ 164 
4.4.2.2 Influence.................................................................................................. 167 
4.4.2.3 Integration and fulfillment of needs ........................................................ 168 
4.4.2.3 Shared emotional connection .................................................................. 169 
4.5 STRATA LIVING AND THE CONCEPT OF SELF-GOVERNANCE ........................ 170 
4.5.1 Strata living ........................................................................................................... 171 
4.5.2 The concept of self-governance in strata titles systems ........................................ 177 
4.5.2.1 The concept of self-management ............................................................ 179 
4.5.2.2 The concept of self-regulation ................................................................ 188 
4.5.2.2 The concept of self-resolution ................................................................. 195 
 
4.6NEIGHBOURING AND A SENSE OF COMMUNITY  
IN STRATA NEIGHBOURHOODS .................................................................................... 198 
 
4.6.1 Neighbouring in strata neighbourhoods  ............................................................... 198 
4.6.2 A sense of community in strata neighbourhoods .................................................. 201 
 
4.7 CONCLUSION ................................................................................................................ 204 
x 
 
 
 
CHAPTER FIVE – STRATA NEIGHBOURHOOD DISPUTES 
5.1 INTRODUCTION ........................................................................................................... 206 
 
5.2 DISPUTES WITHIN NEIGHBOURHOODS ................................................................. 208 
 
5.3 DISPUTES IN THE STRATA NEIGHBOURHOOD .................................................... 212 
 
5.3.1 Grounds for strata scheme disputes ....................................................................... 215 
5.3.1.1 The nature of strata living ....................................................................... 217 
5.3.1.2 Diversity of stakeholders  ....................................................................... 218 
5.3.1.3 Restrictive by-laws and house rules regime ............................................ 221 
5.3.1.4 Lack of knowledge of the concepts and requirements  
of strata living ..................................................................................................... 222 
5.3.1.5 Attitude and behavior of members of strata schemes ............................. 224 
5.3.1.6 Lack of effective leadership in strata schemes ........................................ 226 
 
5.3.2 Types of strata scheme disputes .......................................................................... 230 
5.3.2.1 Financial disputes .................................................................................... 232 
5.3.2.2 Architectural and structural defects ........................................................ 237 
5.3.2.3 Pet issues ................................................................................................. 242 
5.3.2.4 Management issues ................................................................................. 246 
5.3.2.5 Personal interactions: Behavioural and inter-personal problems ............ 251 
 
5.3.3 Effects of strata scheme disputes ........................................................................... 255 
5.3.3.1 Effects on physiological and psychological well-being .......................... 255 
5.3.3.2 Effects on neighbour relations ................................................................ 258 
5.3.3.3 Effects on a sense of community ............................................................ 260 
5.3.3.4 Effects on the concept of self-governance .............................................. 262 
5.3.3.5 Financial implications to the stakeholders .............................................. 264 
 
5.4 CONCLUSION ................................................................................................................ 266 
 
 
 
 
 
xi 
 
 
CHAPTER SIX – DISPUTE RESOLUTION PROCESSES FOR STRATA SCHEME 
DISPUTES IN COMMON LAW JURISDICTIONS 
6.1 INTRODUCTION ........................................................................................................... 268 
 
6.2 DISPUTE RESOLUTION PROCESSES FOR STRATA SCHEME DISPUTES  
IN SINGAPORE .................................................................................................................... 271 
 
6.2.1 Legislative background ......................................................................................... 271 
6.2.2 Singaporean Strata Titles Board (STB) ................................................................. 272 
6.2.3 The jurisdictions of the STB.................................................................................. 274 
6.2.4 Mediation-Arbitration processes in the STB ......................................................... 274 
6.2.5 Important features of the STB ............................................................................... 277 
 
6.3 DISPUTE RESOLUTION PROCESSES FOR COMMUNITY TITLES 
DISPUTES IN QUEENSLAND, AUSTRALIA ................................................................... 280 
 
6.3.1 Legislative background ......................................................................................... 280 
6.3.2 The Commissioner for Body Corporate and Community Management ............... 281 
6.3.3 Conciliation and Mediation processes ................................................................... 285 
6.3.4 Adjudication .......................................................................................................... 288 
 
6.4 DISPUTE RESOLUTION PROCESSES FOR STRATA SCHEME DISPUTES IN 
FLORIDA, THE UNITED STATES ..................................................................................... 290 
 
6.4.1 Legislative background ......................................................................................... 291 
6.4.2 Educational resolution ........................................................................................... 295 
6.4.3 Mediation ............................................................................................................... 297 
6.4.4 Mandatory non-binding Arbitration ...................................................................... 300 
6.4.5 Trial de novo.......................................................................................................... 302 
6.4.5 Office of the Ombudsman ..................................................................................... 303 
 
6.5 BEST PRACTICES IN LEADING COMMON LAW JURISDICTIONS: SINGAPORE, 
QUEENSLAND AND FLORIDA ......................................................................................... 304 
 
6.5.1 Educational and information services ................................................................... 304 
6.5.2 Self-resolution ....................................................................................................... 307 
6.4.3 Conciliation ........................................................................................................... 309 
6.4.4 Mediation ............................................................................................................... 311 
xii 
 
 
 
6.4.5 Extended role of an arbitrator and an adjudicator:  
An inquisitorial approach ............................................................................................... 313 
 
6.5 CONCLUSION ................................................................................................................ 315 
 
CHAPTER SEVEN – A MODEL FOR AN EFFECTIVE AND EFFICIENT DISPUTE 
RESOLUTION PROCESSES FOR STRATA SCHEME DISPUTES IN PENINSULAR 
MALAYSIA 
7.1 INTRODUCTION ........................................................................................................... 317 
 
7.2 FIRST COMPONENT: INTERNAL DISPUTE RESOLUTION PROCESSES ............ 321 
 
7.2.1 Benefits of early intervention ................................................................................ 322 
7.2.2 Internal dispute resolution processes in strata titles systems legal frameworks .... 328 
7.2.3 Internal dispute resolution processes: Appropriate design .................................... 329 
7.2.4 Potential implementation in Peninsular Malaysia ................................................. 336 
 
7.3 SECOND COMPONENT: CONCILIATION BY THE COB ........................................ 340 
 
7.3.1 Conciliation – Definition and description ............................................................. 340 
7.2.2 Benefits of conciliation.......................................................................................... 342 
7.2.3 Proposed implementation of conciliation under this model .................................. 348 
 
7.4 THIRD COMPONENT: NEGOTIATION/ADJUDICATION  
BY THE TRIBUNAL ............................................................................................................ 350 
 
7.5 FOURTH COMPONENT: COURT LITIGATION/APPEAL ........................................ 357 
 
7.6 FIFTH COMPONENT: POST-DISPUTE RESOLUTION ............................................. 366 
 
7.7 CONCLUSION ................................................................................................................ 373 
 
CHAPTER EIGHT – THESIS CONCLUSION 
8.1 INTRODUCTION ........................................................................................................... 375 
 
8.2 KEY ISSUES AND SUMMARY OF ANALYSIS ......................................................... 375 
 
8.3 POSSIBLE OPTIONS FOR FUTURE RESEARCH ...................................................... 378 
 
8.4 CONCLUSION ................................................................................................................ 379 
 
BIBLIOGRAPHY ................................................................................................................ 380 
xiii 
 
 
TABLE OF FIGURES 
 
Figure 1: Circle of Conflict  
 
Figure 2: The Model for an Effective and Efficient Dispute Resolution Processes for Strata 
Schemes Disputes in Peninsular Malaysia. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
1 
 
 
CHAPTER ONE 
 
INTRODUCTION 
 
1.1 OVERVIEW 
 
“Neighbourhood disputes over various minor and emotional issues have always been 
prevalent in strata titles schemes.”1 According to Mollen, “conflicts arising from ‘occupancy 
relationships’ often evoke emotions of extreme hostility, bitterness and frustration.”2 
Resolving neighbourhood disputes can also be challenging due to the feelings of animosity 
between parties that have been embroiled in conflict well before any attempt at dispute 
resolution has been formally made.
3
 According to Scavo, dispute resolution in strata schemes 
is generally more delicate and emotional than resolving a dispute between, for example, a 
landlord and a tenant, since a dispute in strata scheme is between neighbours who jointly own 
or use property and typically pits the management body against unit owners or a unit owners’ 
tenant.
4
 
 
In strata titles schemes, houses known as parcels or units are being built in the form of multi-
storey buildings with some common facilities to be used by the community such as lifts, 
                                                          
1
  Teo Keang Sood, Strata Title in Singapore and Malaysia, (4
th
 Edition, Lexis-Nexis Butterworths, Singapore, 
2012) at 749-750; See also Anne Wallace ‘Community Titles’ in Carmel MacDonald et al,Real Property Law in 
Queensland, (3
rd
 Ed., Thompson Reuters, Sydney, 2010) at 516; Rebecca Leshinsky et al ‘What Are They 
Fighting About? Research into Disputes in Victorian Owners Corporations’ (2012) 23 Australasian Dispute 
Resolution Journal 112 at 112-113; Denis A. Collins and Leonard Robinson, Strata Titles Unit in the New South 
Wales, (2
nd
 Edition, Butterworths, New South Wales, 1982) at 112;Alice Christudason, ‘Subdivided Buildings – 
Developments in Australia, Singapore and England’ (1996) 45 International and Comparative Law Quarterly 
343at 347-348; Gary F. Bugden, Strata Title Management Practice in New South Wales, (5
th
 Edition, CCH 
Australia Ltd, 1988) at 220; Peter M. Dunbar, The Condominium Concept, (12
th
 Edition, Pineapple Press Inc. 
Sarasota, Florida, 2011-2012), Chapter 13 at 301-324. 
2
  “Occupancy relationships” include landlord-tenant and condominium unit owners-condominium board of 
directors/cooperative shareholder/co-op board. See Scott E. Mollen, ‘Alternative Dispute Resolution of 
Condominium and Cooperative Conflicts’ (1999) St. John Law Review 75 at 75. See also James J. Scavo, 
‘Dispute Resolution in a Community Association’ (1979) 17 Urb. L. Ann 295 at 295-296.  
3
  Ibid, at 88. See also Scavo, ibid at 295-296.  
4
  Scavo, ibid. 
2 
 
gymnasiums, indoor courts, playgrounds, reading room or swimming pools.
5
 The dynamic 
growth of this new type of neighbourhood has seen the appearance of new social dynamics 
and increased opportunity for community interaction and participation.
6
 
 
Given the structural proximity of such living, the residents of each unit are likely to be 
surrounded by others living above and below and on the sides within the same building. 
According to Lai, close proximity living in strata schemes “requires residents to encounter, 
adjust and accommodate themselves to the presence, habits and practices of many neighbours 
and co-residents.”7 When people live close together, differences are bound to occur even on 
minor issues such as obstructive car parking;
8
 noise from children playing;
9
 or a faulty car 
alarm.
10
 Sometimes, disputes occur due to anti-social or querulous behaviour of residents 
who would launch a fault-finding mission just to create issues in the neighbourhood.
11
 
                                                          
5
  Teo, above note 1 at 345; Cathy Sherry ‘The New South Wales Strata and Community Titles Acts: A Case 
Study of Legislatively Created High Rise and Master Planned Communities’ (2009) 1(2) International Journal 
of Law in the Built Environment 130 at 139; Jonathan D. Ross Harrington ‘Property Forms in Tension: 
Preference Inefficiency, Rent-Seeking, and the Problem of Notice in the Modern Condominium’ (2009) 28 Yale 
Law and Policy Review 187 at 191-192.  
6
  Lai Ah Eng, ‘A Neighbourhood in Singapore: Ordinary People’s Lives Downstairs’ (2009) Working Paper 
Series 113, Asia Research Institute, National University of Singapore 1 at 2. “The philosophy behind a strata 
development is, among others, community living and communal sharing of facilities. As each subsidiary 
proprietor owns a share of the common property, all of them are jointly responsible for the maintenance and 
upkeep of their common property. Thus, the financial burden of maintaining the common property is to be 
shared by all subsidiary proprietors in common in shares according to their respective unit entitlements.” See 
also Teo Keang Sood ‘Review of Cases under the Land Law’ (2001) Singapore Academy of Law Annual Review 
317 at 329. This strata living philosophy has significantly informed the concept of self-governance in strata 
systems; see also Sherry, ibid. 
7
  Lai, ibid at 4. 
8
  Bernadette Maloney, Neighbours: A Practical Legal Guide to Solving Neighbourhood Problems, (Redfern 
Legal Centre Publishing, New South Wales, 1995) at 151. 
9
  Ibid, at 165. 
10
 Ibid, at 63. 
11
 Anti-social behaviour refers to behaviour that goes beyond conventional norms of acceptability and it was 
beyond people’s behavioural expectations for that particular environment. Specifically, it can be defined as 
behaviour that causes harassment, alarm or distress to individuals not of the same household as the perpetrator. 
Based on this, anti-social behaviour in strata neighbourhoods includes noise produced by arguments or parties, 
vandalism to common property, obstructing the common property, bad odour coming from cooking and second 
hand smoke. See Andrew Millie ‘Anti-Social Behaviour, Behavioural Expectations and an Urban Aesthetic’ 
(2008) 48 British Journal of Criminology 379 at 380. “Querulous behaviour” is defined as a “pattern of 
behaviour involving unusually persistent pursuit of a personal grievance” in a very offensive manner. See Kim 
Whittby “Victorian Case Review.” (Paper presented at ACCAL 7th Annual Conference, Sydney, New South 
Wales, 15-16 March 2012 ) at 1. 
3 
 
In the early period of the implementation of strata legislation in many common law 
jurisdictions, dispute resolution was achieved through various informal and formal 
mechanisms, including court processes.
12
 Neighbourhood disputes in strata schemes, 
however, were considered mundane and not appropriate for a litigated resolution.
13
 The 
negative aspects of court litigation such as the high cost, the long and complex nature of the 
process, limits in the relief available, and the adversarial focus of the proceedings, have been 
identified as obstacles to efficient and effective dispute resolution.
14
 People living in close 
social relationships as in strata neighbourhoods generally have to go on living side by side, 
meeting each other every day, despite the existence of disagreements or disputes.
15
 In 
addition, the embarrassing publicity, animosity and ramifications that result from court 
litigation are likely to undermine good relationships between neighbours and may jeopardise 
them in the long term.
16
 
 
Realising the disadvantages of an adversarial approach to dispute resolution in the strata 
systems, the Government of Malaysia introduced the Strata Titles Board (the Board) in 2001 
following the model of the Strata Titles Board (STB) in Singapore.
17
The establishment of the 
                                                          
12
  This was the situation in common law countries such as Australia, Singapore, United States and Malaysia. 
See Teo, above note 1 at 755-756 on Singapore and Malaysian jurisdictions; Wallace, above note 1 on 
Queensland’s jurisdiction at 516 and Dunbar, above note 1 on Florida’s jurisdiction at 309. 
13
  Malaysia, Parliamentary Debates, (2001) Dewan Rakyat Tenth Parliament, at 128; Singapore, Parliamentary 
Debates (1987) Vol. 49 No. 13 Column 1413; See also Teo, above note 1 at 755; Nathan K. DeDino ‘When 
Fences Aren’t Enough: The Use of Alternative Dispute Resolution to Resolve Disputes Between Neighbours 
(2002) 18 Ohio State Journal of Dispute Resolution 884 at 887; Lisa Toohey and Daniel Toohey, ‘Achieving 
Quality Outcomes in Community Titles Disputes: A Therapeutic Jurisprudence Approach’ Monash University 
Law Review 298 at 303-304; Christopher Baum, ‘The Benefits of Alternative Dispute Resolution in Common 
Interest Development Disputes’ (2010) 84 St John’s Law Review 907 at 937; Kathy Douglas, Robin Goodman 
and Rebecca Leshinsky ‘Models of Mediation: Dispute Resolution Design under the Owners Corporation Act 
2006 (Vic), (2008) 19 Australasian Dispute Resolution Journal at 98-99; Mollen, above note 2 at 99. 
14
  Ibid. 
15
  Hazel Easthope and Bill Randolph, ‘Governing the Compact City: The Challenges of Apartment Living in 
Sydney, Australia’ (2009) 24(2) Housing Studies 243 at 249. 
16
  Baum, above note 13 at 922; Dedino, above note 13 at 887; Mollen, above note 13 at 81; Toohey and 
Toohey, above note 13 at 302. 
17
  Strata Titles (Amendment) Act 2001 (Act A1107) which came into force on 1 December 2001. The setting up 
of the Strata Title Board in Peninsular Malaysia was mostly copied from Part VI of the Singapore Land Titles 
(Strata) (Amendment) Act 1987. See Teo, above note 1 at 755-757.   
4 
 
Board aimed to provide a faster and cheaper solution to disputes among parties with interests 
in a strata scheme.
18
 In order to lift the burden on the court of hearing disputes pertaining to 
strata scheme disputes, amendments to the Strata Titles Act 1985 (STA) conferred on the 
Board some powers equivalent to the powers of the court.
19
 However, individual state 
authorities within Peninsular Malaysia did not respond positively to the setting up of the 
Board in their respective states.
20
 Further discussion on this issue is provided in Chapter Two 
of this thesis.  
 
More recently, in order to provide a formal dispute resolution mechanism for strata scheme 
disputes in Peninsular Malaysia, and in acknowledgement of the shortcomings of previous 
approaches, the government introduced a Strata Management Tribunal (the Tribunal) under 
the Strata Management Act 2013 (SMA).
21
 The Tribunal is a quasi-judicial body that still 
retains some traditional adversarial processes.
22
 The establishment of the Tribunal is expected 
to provide a solution to the growing number of disputes in strata schemes in Peninsular 
Malaysia. However, this thesis argues that having an adversarial approach as the “single-
gateway” to dispute resolution process for strata scheme disputes does not promote good 
neighbour relations and a sense of community. One disadvantage of adapting a traditional 
                                                          
18
 Malaysia, Parliamentary Debates (2001) Dewan Rakyat Tenth Parliament, at 130-131. (Provisional 
translation). 
19
  See for example STA, s 67T and s 67U (repealed). 
20
  Malaysia,Parliamentary Debates, Dewan Rakyat, Eleventh Parliament, 13 December 2006 at 70. (Hon. 
Dato’ Seri Azmi bin Khalid, Minister for Natural Resources and Environment). It was unfortunate that while the 
Federal Government has introduced the establishment of the Board via a Federal Legislation, the state 
authorities did take the necessary actions to enact and gazette Strata Titles Board Rules which comes under the 
jurisdiction of the states. See ‘Penang is the only State with Strata Titles Board,’ New Straits Times, 24 June 
2004. New Straits Times is one of the leading English daily in Malaysia. 
21
  Malaysia, Parliamentary Debates, Dewan Rakyat, Twelfth Parliament 26 September 2012 at 91. (Hon. Datuk 
Seri Chor Chee Heung, Minister for Housing and Local Government) 
22
  Among the characteristics of traditional adversarial system are minimum interaction between adjudicator and 
disputing parties, limited facts and law relevant to the cause of action, limited sanctions and confrontational. See 
Ray Finkelstein ‘The Adversarial System and the Search for Truth’ (2011) 37(1) Monash University Law 
Review at 135; Kathryn C. Sammon ‘Therapeutic Jurisprudence: An Examination of Problem-Solving Justice in 
New York’ (2008) 23 St John’s Journal of Legal Comment 923 at 925-926; See also Greg Berman and John 
Feinblatt ‘Beyond Process and Precedent: The Rise of Problem-Solving Courts” (2002) 41 The Judges Journal 
5 at 6.  
5 
 
adversarial model to the resolution of neighbourhood disputes, such as in strata schemes, is 
that it encourages the parties to maximise individual gain, and in the process aggravates 
underlying problems and undermines future relationships.
23
 
 
On this basis this thesis argues that dispute resolution processes in strata schemes in 
Peninsular Malaysia should be reformed in order to preserve and repair neighbour 
relationships that are currently being damaged by disputes. As discussion in this thesis will 
demonstrate, appropriate and effective dispute resolution processes that embrace the 
principles of the comprehensive law movement have the potential to improve communication 
among members of the strata community, encourage good relations and positive attitudes and 
promote a sense of community. Such processes will also address underlying issues 
confronting the disputing parties while reducing any potential future disputes between 
neighbours in strata schemes.  
 
Based on the theoretical foundation of the comprehensive law model, the thesis suggests a 
combination of adversarial and non-adversarial dispute resolution models for the strata 
system in Peninsular Malaysia, comprising of negotiation, mediation, conciliation, 
adjudication and post-resolution processes.  This model is proposed not only to achieve 
effective and efficient dispute resolution, but most importantly, to produce some form of 
therapeutic outcome for the parties experiencing disputes in strata title contexts through the 
preservation of neighbour relations and optimisation of the community’s well-being.  
                                                          
23
  According to Sammon, underlying problems are oftentimes being overlooked in traditional adjudication 
involving criminal cases. She quoted New York State Chief Judge, Judith S. Kaye: “In many of today’s cases, 
the traditional approach yields unsatisfying results. The addict arrested for drug dealing is adjudicated, does time 
then goes back to dealing on the street. The battered wife obtains a protective order, goes home and is beaten 
again. Every legal right of the litigant is protected, all procedures followed, yet we aren’t making a dent in the 
underlying problem. Not good for the parties involved. Not good for the community. Not good for the courts.” 
See Sammon, above note 22 at 924. 
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In this Chapter, the background of this thesis, its purpose and context, research objectives, 
research questions, research methodology and limitations on the scope of the research are 
discussed. This Chapter affirms the importance of this research and describes the contribution 
that it makes to the existing body of knowledge in the field. Since it comparatively analyses 
strata legislation and practices in common law jurisdictions such as Singapore, Australia and 
the United States, key terms in use in particular jurisdictions are highlighted. This Chapter 
ends with an outline of each chapter. The next section discusses the purpose and context of 
this thesis in more detail. 
 
1.2 PURPOSE AND CONTEXT OF THESIS 
This research began in July 2010 at the time when strata titles scheme stakeholders such as 
unit owners, investors and developers had started to question the effectiveness of strata 
legislation in Peninsular Malaysia.
24
 Frustrations were visible even among enforcement 
agencies such as the Commissioner of Buildings (COBs) at the local councils and the State 
Lands and Mines Departments, non-government organisations (NGOs) and scholars.
25
 Salleh 
Buang, a prominent author in land and property law in Malaysia even had this comment on 
the various issues and problems of the Building and Common Property (Management and 
Maintenance) Act 2007: 
 
We have been told that the ministry in the months ahead will be taking 
positive steps to further fine-tune the law, make regulations and guidelines, 
                                                          
24
  Salleh Buang, ‘Law of Unfulfilled Expectations”, New Straits Times, Property Section – Land Matters at 10, 
21
st
 May 2010. New Straits Times is one of the leading English daily in Malaysia 
25
 See for example, Roger Tan, Resolving Tenancy Disputes, The Star Online, Sunday, 12
th
 June 2011, 
<http://thestar.com.my/news/story.asp?file=/2011/6/12/focus/8886413&sec=focus> accessed on 19
th
 June 2013; 
Isma Haniza Fakhrudin, Mohd Zailan Suleiman and Roslan Talib, ‘The Need to Implement Malaysia’s Building 
and Common Property Act 2007 (Act 663) in Building Maintenance Management’ (2011), 9(3) Journal of 
Facilities Management 170-180. “Many COBs who are also the President for the Local Councils have described 
the non-exhaustive list of their roles and duties as burdensome and unreasonable.” See Faizal Kamarudin, ‘The 
Commissioner of Buildings (COB): A Brief Comparison of the Malaysian, Singaporean and Australian 
(Queensland) Legislation’ (2011) 4 Malayan Law Journal (Article Supplement) cvii at cxxv.  
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continue to provide training to those involved, and review the COB’s 
organization and structure and staffing needs. It is okay to have a bad start, 
if we can have a good finish.”26 
 
The aspiration to contribute to the development of strata title law in Peninsular Malaysia, 
particularly in the area of dispute resolution, has resulted in the undertaking of this research. 
This section discusses the four justifications which have motivated the research. The first 
relates to the increase in the number of strata residential developments in Peninsular 
Malaysia. This trend can be attributed to the increase in population and the process of 
urbanisation.  
 
Secondly, the Government of Malaysia has been consistent in promoting unity and 
integration among the different ethnic groups of Malaysia. One of the recent policies 
announced by the government is to improve the well-being of the people by creating safe and 
harmonious neighbourhoods.  
 
The third justification arises from the new developments in the justice systems of common 
law jurisdictions that focus on creative and therapeutic approaches in resolving relationship 
related disputes such as family and neighbourhood disputes.  
 
Fourthly, research has shown that there is strong relationship between different forms of 
faith, belief systems or existential views and the generic notions of quality of life and well-
being.
27
 In a multi-ethnic and multi-religious society like Malaysia, there is always a 
                                                          
26
  Buang, above note 24; See also ‘Local Councils prefer independent body to handle JMBs,’ The Star, 5th 
August 2008. The Star is one of the leading English daily in Malaysia. 
27
  Margaret M. Poloma and Brian F. Pendleton, ‘Religious Domains and General Well-Being” (1990) 22 Social 
Indicators Research 255 at 255 and 25  
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possibility that religious tensions and conflicts will occur within communities.
28
 While 
misconceptions, prejudice and discrimination towards other religions have the potential to 
create disputes in the community including strata neighbourhoods, religious and spiritually 
oriented activities may enhance physical and psychological well-being.
29
 
 
The four justifications that have been mentioned above call for further investigation on the 
notion of dispute resolution for strata scheme disputes. The next sections examine them in 
detail. 
 
1.2.1  The increasing number of strata title developments 
The Malaysian population has increased significantly over the past eleven years from 23.5 
million people in 2000 to 29 million in 2011.
30
 The high population growth has contributed to 
rapid urbanisation throughout the country particularly in Peninsular Malaysia. About 73% of 
the Malaysian population now live in urban areas.
31
 A number of urban areas such as Kuala 
Lumpur, Selangor and Penang have recorded higher urbanisation growth due to increased 
employment opportunities.
32
 
 
One of the issues of urbanisation in Malaysia is space limitation. Limited space influences the 
development of residential areas. Thus, it is not surprising that high-rise residential buildings 
                                                          
28
  Sri Rahayu Ismail, Haslinda Abdullah and Zaid Ahmad, ‘The Socio-Psychological Dimension of Ethnic 
Relations in Malaysia’ (2009) 12(1), European Journal of Social Sciences 76 at 80-82. 
29
  Ibid. See also Robert A. Emmons, Chi Cheung and Keivan Tehrani, ‘Assessing Spirituality through Personal 
Goals: Implications for Research on Religion and Subjective Well-Being” (1998) 45 Social Indicators Research 
391 at 392.   
30
  The Malaysian Economy in Figures 2012, Economic Planning Unit, Prime Minister’s Department, Malaysia 
at 4. See also Jasmine Lau Leby and Ahmad Hariza Hashim, ‘Liveability Dimensions and Attributes: Their 
Relative Importance in the Eyes of Neighbourhood Residents’ (2010) 15(1) Journal of Construction in 
Developing Countries at 67.  
31
  Population Distribution and Basic Demographic Characteristics Report 2010, <http://www.statistics.gov.my> 
accessed on 18
th
 July 2013.   
32
  The Malaysian Economy in Figures 2012, Economic Planning Unit, Prime Minister’s Department, Malaysia 
at 43. <http://www.epu.gov.my/documents/10124/72ac36d7-fe5a-489b-a34c-a2cb2be073a6> accessed on 24th 
August 2013. 
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have become the key development choice for densely populated urban areas such as the City 
of Kuala Lumpur, Petaling Jaya, Shah Alam, Johor Bharu and the State of Penang. According 
to the Director of Strata Title Units, Director-General of Land and Mines Department, 
Malaysia, there are about 15,900 strata schemes with over 1 million strata title units presently 
registered in Peninsular Malaysia.
33
 The Minister of Housing and Local Government says 
that more than 6 million people are now living in strata schemes across Malaysia.
34
 
 
This trend is also being seen in other countries around the world. Condominiums and 
apartments have become the preferred form of housing for many people living in urban areas 
compared to traditional homes in low density individual plots of land in suburban areas.
35
 In 
New South Wales for example, there are more than 70,000 strata schemes and 1500 
community schemes accommodating more than two million people.
36
 In Queensland, there 
are about 38,570 registered community titles schemes with 358,554 individual lots.
37
 In a 
land-scarce country like Singapore with only 693 km² of land area, more than 90% of its 
population live in strata units.
38
 
 
Given the rapid growth of strata title ownership in meeting future housing demand and 
planning objectives, it is expected that there will be a significant increase in issues and 
problems leading to strata scheme disputes in the near future. This warrants the development 
of an effective and efficient dispute resolution processes for strata titles schemes in Malaysia.  
 
                                                          
33
  Email received from Ms. Sharifah Khadijah Tuan Hadi, the Director of Strata Title Unit, The Director-
General of Lands and Mines Department on 2
nd
 August 2013.  
34
  Malaysia, Parliamentary Debates, Dewan Rakyat, Twelfth Parliament, 26
th
 September 2012 at 86. (Hon. 
Datuk Seri Chor Chee Heung, Minister for Housing and Local Government). 
35
  Mollen, above note 2 at 77-78. 
36
  See Strata Laws Online Consultation Final Report, New South Wales (Online Consultation Final Report), 
April 2012, at 8. <www.globalaccesspartners.org> accessed on 27 November 2012. 
37
  ‘Common Ground.’ A Body Corporate and Community Management Newsletter, Queensland, Issue 4, 
March 2010.  
38
  Teo, above note 1at 755. 
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In recent developments in two leading common law jurisdictions in strata titles systems, New 
South Wales in Australia and British Columbia in Canada, both jurisdictions have embarked 
on strata legislation reforms that include improvements to the dispute resolution processes for 
strata scheme disputes.
39
 In New South Wales, the question of whether any changes were 
required to the way disputes are resolved was posted on the Strata Law Online Consultation 
between December 2011-February 2012, and generated high responses from the public. 
Issues around the effectiveness of dispute resolution mechanisms such as the efficacy of 
mediation, fairness of adjudicator decision making and the rigid procedures of the Consumer, 
Trader and Tenancy Tribunal (CTTT) were highlighted and widely debated by people 
interested in strata scheme lifestyles.
40
 
 
In British Columbia, the introduction of the Civil Resolution Tribunal Act (Act) in 2012
41
 
established the Civil Resolution Tribunal (the CR Tribunal), to commence operation in 2014. 
The CR Tribunal will have the authority to handle small claim disputes and strata disputes,
42
 
through a four stage process. The first stage, ‘independent resolution’, will offer educational 
assistance in the form of online information and tools for the dispute resolution process.
43
 In 
the second stage, parties will negotiate directly with each other using a guided and structured 
online negotiation process. A Tribunal staff member will monitor the negotiations and 
provide case specific suggestions and support if necessary.
44
In the third stage, ‘facilitated 
                                                          
39
  For New South Wales, see Online Consultation Final Report, above note 32; See also Making NSW No. 1 
Again: Shaping Future Communities: Strata and Community Title Law Reform Discussion Paper, New South 
Wales (NSW) Fair Trading (NSW Discussion Paper), <www.fairtrading.nsw.gov.au> accessed on 27
th
 
November 2012 at 53-56. For British Columbia, see <http://www.housing.gov.bc.ca/strata/Tribunal_Strata 
Property.pdf> accessed on 10
th
 October 2012. 
40
  Online Consultation Final Report, above note 36 at 4 and 7.  
41
  Ministry of Justice, Province of British Columbia, Canada, 
<http://www.housing.gov.bc.ca/strata/Tribunal_StrataProperty.pdf> accessed on 10
th
 October 2012.     
42
  Ibid. 
43
  BACKGROUNDER, released by the Ministry of Justice on 7
th
 May 2012 explaining Online Dispute 
Resolution; See also Factsheet on Strata Property and Civil Resolution Tribunal, released in May 2012. 
<www.housing.gov.bc.ca/strata> accessed on 10th October 2012. 
44
  Ibid. 
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settlement’45, the parties will be able to request that the Tribunal facilitate dispute resolution 
through processes such as mediation
46
, which will be handled by a case manager. Finally, if 
the dispute cannot be settled, the Tribunal will adjudicate the dispute and issue order that is 
binding on the parties.
47
 
 
The new developments in New South Wales, Australia and British Columbia, Canada for 
example provide strong evidence that improvements to dispute resolution processes in strata 
titles systems require a continuous effort and that this applies even in advanced common law 
jurisdictions. It should be noted that New South Wales and British Columbia are among the 
leading common law jurisdictions in modern strata titles system and their strata legislation 
has been widely referenced by other common law jurisdictions such as Malaysia and 
Singapore.
48
 
 
1.2.2  The Malaysian government’s policy on increasing people’s well-being 
through creation of safe and harmonious neighbourhoods 
 
The second justification for the analysis of this thesis relates to the Malaysian government’s 
focus on improving the well-being of the people through the implementation of various 
policies. Malaysia is a complex, multi-ethnic, multi-cultural, and multi-religious country.
49
 
Thus, it is important that the future direction of the country is aligned towards achieving unity 
                                                          
45
  Ibid. 
46
  Ibid. 
47
  BACKGROUNDER, above note 43. 
48
  See Malaysia, Parliamentary Debates, Dewan Rakyat, Twelfth Parliament, 26
th
 September 2012 at 90. (Hon. 
Datuk Seri Chor Chee Heung, Minister for Housing and Local Government); Singapore, Parliamentary 
Debates, Legislative Assembly, 19 April 2004 at 2745 (Hon. Mr. Mah Bow Tan, Minister for National 
Development); See also Teo, above note 1 at 620. 
49
  Melastura Md Dali and Nikmatul Adha Nordin ‘Is There an Integrated Society in Urban Neighbourhoods of 
Klang Valley, Malaysia?’ (2010) 3(3) Journal of Sustainable Development 266 at 267-271; The 2013 Budget 
Speech by the Prime Minister of Malaysia and Minister of Finance on 28
th
 September 2012 at 3, 
<http://www.pmo.gov.my/> accessed on 26
th
 July 2013. 
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and harmony among the people of Malaysia.
50
 These objectives are further reflected in the 
government’s development philosophy: to create a united nation based on fairness and 
prosperity and to remove socio-economic differences among ethnic groups.
51
 Social 
integration within the neighbourhoods has always been the priority of the government, for 
example, in its housing agenda. According to Md. Dali and Nordin, “social integration can be 
best understood by the ability of a society that is composed by people of different classes, 
ethnicity and educational background to resolve conflicts that may occur between them.”52 
 
Urban areas in Peninsular Malaysia such as the City of Kuala Lumpur, Petaling Jaya, Subang 
Jaya, Shah Alam, Johor Bharu, Ipoh and George Town are commonly heterogenous in nature. 
According to Md Dali and Nordin, urban areas in Malaysia are like a “cultural melting pot” 
where people from various ethnic, religious, cultural, educational and social backgrounds live 
together.
53
 The existence of many diverse factors in these locations such as lack of affordable 
housing for lower income people, lack of active interaction and engagement among members 
of the community from different races and religions and lack of common facilities and open 
spaces are among the problems faced by the government in creating safe and harmonious 
neighbourhoods.
54
 
 
The Government of Malaysia has made continuous efforts to improve the well-being of the 
people through various programs. These efforts have been recently demonstrated in the 
nation’s budget, where the enhancement of the well-being of the people has been specifically 
addressed as one of the government’s foci for 2013.55 One of the objectives of this program is 
                                                          
50
  Md. Dali and Nordin, ibid.   
51
  Ibid. 
52
  Ibid, at 266. 
53
  Ibid, at 267-271. 
54
  Ibid. 
55
  The 2013 Budget Speech, above note 49 at 26 and 34. 
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to create safe and harmonious neighbourhoods through the development of new affordable 
housing for the people, including strata development.
56
 This policy can be considered an 
extension of the continuing efforts by the government to support safe and peaceful 
neighbourhoods in Malaysia which started in 1975 through the enactment of Essential (Rukun 
Tetangga) Regulations 1975 (PU (A) 279/75) (Regulations).
57
 The Regulations give certain 
powers to the Rukun Tetangga to protect the safety of residents in the neighbourhoods.
58
 
 
In 1984, the focus of the Rukun Tetangga was then extended from providing security support 
to the neighbourhoods to strengthening the relations of multi-racial society in Malaysia. The 
role of the Rukun Tetangga was recently further extended to include neighbourhood dispute 
resolution and the diffusion of racial tension.
59
 Under the new Act known as the Rukun 
Tetangga Act (Neighbourhood Act) (2012), one of the functions and duties of the Rukun 
Tetangga Committee is to provide mediation for disputes amongst community members.
60
 
An argument that can be derived from this development is that, while more affordable 
housing for people and improvements to the safety and security of residents are essential to 
creating good and peaceful neighbourhoods, efforts towards establishing effective dispute 
resolution mechanisms for neighbourhood disputes are also essential to optimise people’s 
well-being and promote social integration. 
 
A distinctive communal environment is a key characteristic of strata living, which also 
inevitably results in disagreements and neighbourhood disputes, particularly in high-density 
                                                          
56
  The Budget Speech, above note 49 at 26. 
57
  This Regulations was made by the King under the power of Section 2 of the Emergency (Essential Powers) 
Ordinance No. 1 1969. 
58
  Rukun Tetangga is a neighbourhood body formed under the Regulations. It is a voluntary body consists of the 
residents of the neighbourhood in a particular area. 
59
  Hanna Ambaras Khan ‘Community Mediation in Malaysia: A Comparison Between Rukun Tetangga and 
Community Mediation in Singapore’ (2013) 3(3) Journal of Literature and Art Studies, 180 at 183-184.  
60
  See Rukun Tetangga Act 2012, s 8(d). See also Khan, ibid.  
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residential situations. As more people are now living in strata developments, there is an 
urgent need to conduct an in-depth analysis of the strata development concept to address 
residents’ privacy, safety, interests, relationships and well-being needs. In this respect, 
Leshinsky and Mouat commented that: “there is an under-examined need to rethink conflict 
resolution in strata developments, and to promote harmonious living in these developments 
and community planning more generally.”61 In response to this development and the current 
government’s housing policy and national agenda on social integration and unity, new 
models of dispute resolution that take into consideration the stressful nature of strata scheme 
disputes and place a primary emphasis on the mental health and well-being of the disputing 
parties could further support and promote peaceful and harmonious strata neighbourhoods in 
Peninsular Malaysia. 
 
1.2.3  Systemic developments in common law justice systems  
The third justification for this research relates to new developments in justice systems 
particularly in common law jurisdictions. Justice systems now are more concerned with how 
law actually functions and its impact on psychological well-being and emotional life.
62
 
Barton and Cooper argue that “problems are structural barriers or dysfunctional links in the 
relationships between people and their environments.”63 When a problem exists for example 
between two neighbours, the parties would be more inclined to seek a remedy outside their 
environment to avoid further interaction or engagement with each other. In some situations, 
people may turn to litigation through traditional court processes to resolve the problems or 
                                                          
61
  Rebecca Leshinsky and Clare Mouat, ‘New Ways to Think About Conflict Resolution for More Harmonious 
Strata Living’ (2012), 38(2) Planning News, at 13. 
62
  David. B. Wexler, ‘Two Decades of Therapeutic Jurisprudence’ (2008) 24 Touro Law Review, 17 at 20.  
63
  Thomas D. Barton and James M. Cooper, ‘Preventive Law and Creative Problem-solving’ 1-37 at 
<http://preventivelawyer.org> accessed on 27
th
 November 2012. 
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disputes.
64
 However, litigation in traditional courts would normally involve a hostile 
approach to conflict resolution.
65
 The adversarial nature of the process produces negative 
effects on the litigants’ psychological well-being.66 
 
According to Helliwell, “people apparently care a lot about the social context within which 
they work and play. Whatever their personality type, they value trust in their neighbourhood, 
their workplaces, their public services and their public servants.”67 Mutual trust depends upon 
positive engagement to develop further.
68
 In response to this, society has started to realise the 
importance and benefits of collaboration, reciprocity and compromise over competition, 
rivalry and distrust particularly in areas involving trust and continuous relations.
69
 These new 
paradigms have also affected the ways disputes are being resolved between parties.
70
 Against 
this backdrop, several new approaches have been introduced as alternatives to the traditional 
adversarial system such as negotiation, mediation, conciliation and arbitration.
71
 According to 
Freiberg, “the growth and of interest in different modes of dispute resolution reflects a deep 
disenchantment with the traditional, confrontational techniques that are inherent in the 
common law adversarial system.”72 
 
                                                          
64
  Susan Daicoff, ‘The Comprehensive Law Movement: An Emerging Approach to Legal Problems’ (2006) 
Scandinavian Studies in Law, 110 at 110. 
65
  King et al, Non-Adversarial Justice, (The Federation Press, Sydney, 2009) at 2-3. 
66
  Ibid. 
67
  John F. Helliwell, ‘Well-being, Social Capital and Public Policy: What’s New’ (2006) 116, The Economic 
Journal 34 at 43.   
68
  Ibid. 
69
  Susan Daicoff, ‘The Future of Legal Profession’ (2011) 37 Monash University Law Review 7 at 15-16.  
70
  Susan Daicoff, ‘Growing Pains: The Integration vs. Specialization Question for Therapeutic Jurisprudence 
and Other Comprehensive Law Approaches’ (2008) 30 Thomas Jefferson Law Review 551 at 554; Derek Bok, 
‘Law and its Discontents, A Critical Look at Our Legal System’ (1983) Bar Leader (Mar-Apr) 21 at 28.  
71
  Mohammad Naqib Ishan Jan, ‘Alternative Dispute Resolution: Concept and Selected Processes’ in 
Mohammad Naqib Ishan Jan and Ashgar Ali Ali Mohamed (Eds), Mediation in Malaysia: The Law and 
Practice, (LexisNexis, Malaysia, 2010) at 3; Daicoff, above note 64 at 110. 
72
  Arie Frieberg, ‘Post-Adversarial and Post-Inquisitorial Justice: Transcending Traditional Penological 
Paradigms’ (2011) 8 European Journal of Criminology 82 at 83.  
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One of the areas that has been greatly affected by this new paradigm is strata neighbourhood 
disputes. Legislation in leading common law jurisdictions for strata title system such as 
Singapore, Queensland in Australia and Florida in the United States has introduced dispute 
resolution processes combining adversarial and non-adversarial approaches such as 
mediation, conciliation, arbitration and adjudication.
73
 These new approaches place greater 
emphasis on humanistic, therapeutic and non-traditional perspective.
74
 
 
In Peninsular Malaysia, the current dispute resolution process in the strata system has been 
developed through various amendments to the law and currently employs the adjudicative 
approach to settle strata scheme disputes.
75
 As discussion throughout this thesis will show, in 
order to promote the concept of self-governance, dispute resolution mechanisms must look 
beyond an adversarial settlement of disputes that only focuses on “settlement” and 
compliance. They must also preserve the ideals of community living and good relations as 
well as enhancing the people’s well-being.76 
 
In this respect, this research has been strongly inspired by the work of Lisa Toohey and 
Daniel Toohey on achieving quality outcomes in community titles disputes using a 
therapeutic jurisprudence approach.
77
 According to Toohey and Toohey, a therapeutic 
                                                          
73
  The Queensland BCCMA has introduced conciliation and adjudication for dispute resolution. The dispute 
resolution processes such as conciliation and adjudication for community titles in Queensland are to be provided 
by the Office of the Commissioner for Body Corporate and Community Management. See BCCMA s 230(1), s 
248(3) (a-f) and s 251. In Singapore, the BMSMA introduced mediation and arbitration processes by the Strata 
Titles Board. See for example BMSMA s 92(1)(b). The Florida Condominium Act (Chapter 718) also introduced 
binding and non-binding arbitration in its provision. See Fla.Stat §718.1255(1)(a)-(b). Van der Merwe and 
Arguelles recognised that Florida Condominium Act provides for the Director of the Division of Florida 
Condominiums, Timeshares and Mobile Homes, Department of Business and Professional Regulation to assess 
the desirability of using arbitration, conciliation or mediation procedures instead of legal proceedings or to 
submit to non-binding arbitration before seeking court action. See Cornelius Van Der Merwe and Luiz Munez 
Arguelles, ‘Enforcement of Financial Obligations in a Condominium or Apartment Ownership Scheme, (2006) 
16 Duke J. Com. & Intl L. at 129. 
74
  Ibid. 
75
 Teo, above note 1 at 756-757. 
76
 Daicoff, aboved note 70 at 555. 
77
 Toohey and Toohey, above note 13. 
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jurisprudence approach may provide strategies that may “increase the chances of achieving 
the desired behavioural changes, minimise the anti-therapeutic impact of the dispute and 
contribute to a higher quality resolution of the dispute.”78 
 
Further research on this notion has revealed new developments in justice systems that 
promote creative, humanistic and therapeutic solution to resolving disputes and reducing 
recidivism. Various emerging movements which have subscribed to these approaches are 
collectively identified as the “comprehensive law movement.” The two main objectives of the 
comprehensive law movement are to optimise human well-being and to do this by moving 
beyond a “rights” orientation. Chapter Three examines in some detail the concept and 
principles of the comprehensive law movement.  
 
One of the advantages of the comprehensive law movement is that it is not limited to non-
adversarial approaches. Instead, the comprehensive law movement also promotes 
collaborative, creative and holistic problem-solving approaches in adversarial setting. These 
approaches provide practicality and suit the socio-legal background of the Malaysian multi-
ethnic society. They also coincide with reforms in the Malaysian justice systems which 
promote non-adversarial approaches such as community mediation and court-annexed 
mediation.
79
 This positive development of mediation systems is further evidenced by the 
recent enactment of Mediation Act 2012 that encourages mediation as a fair, speedy and cost-
effective method of alternative dispute resolution process.
80
 
 
                                                          
78
  Ibid, at 299. 
79
  Syed Khalid Rashid, Future Possibility of the Enactment of Mediation Law in Malaysia and the Text of a 
Proposed Mediation Law, in Ishan Jan and Ali Mohamed, above note 56 at 585. 
80
  The Act came into force on 1
st
 August 2012. See The Sun Daily, 7
th
 January 2013. See also the official 
website of the Malaysian Bar. <http://www.malaysianbar.org.my> accessed on 23
rd
 August 2013. 
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In summary, this thesis argues that non-adversarial processes such as mediation and 
conciliation suit the social structure of Malaysian society.
81
 According to the former Chief 
Justice of Malaysia, Zaki Azmi (Tun):
82
 
 
This millennium will also see a surge of alternative methods of resolving 
disputes, which is more in keeping with the eastern concept of dealing with 
differences. Conciliation and mediation, which remain at the heart of 
eastern philosophy have seen a huge resurgence in jurisdictions across the 
world and will eventually take full effect in Malaysia. At the heart of our 
culture resides the sentiment that disputes, particularly between individuals, 
are best settled without violence or considerable acrimony. Harmony is a 
key objective in the cultural ethos of the Malays, Chinese, Indians, Ibans, 
Dayaks, etc, reflecting the Malaysian population profile. Considerable 
emphasis is likely to be placed on alternative methods of resolving disputes 
which will achieve a saving in costs and time. 
 
The fourth justification for carrying out this research relates to a different kind of approach to 
resolving disputes within neighbourhoods including strata communities. The next section 
identifies and discusses religious and spiritual perspectives on neighbour relations as 
potential approaches to be included in dispute resolution processes. 
 
                                                          
81
  “The Malaysian society is living in a ‘salad bowl’ environment whereby people must accept each other 
differences and respect each other practices in order to achieve social cohesion.” See Md Dali and Nordin, 
above note 49 at 267, 269-271; See also Ismail, Abdullah and Ahmad, above note 28 at 77-78; A.I Che Ani et al 
‘Facility Management Indicators for High-Rise Residential Property in Malaysia’ (2010) 4(6) WSEAS 
Transactions on Environment and Development 255 at 256 and 258.  
82
  Zaki Azmi (Former Chief Judge of Malaysia), Singapore Academy of Law Annual Lecture 2011, “The 
Common Law of Malaysia in the 21
st
 Century’ (2012) 24 SAcLj 1 at 9-10. 
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1.2.4  Religious and spiritual approaches to promoting good neighbour relations and 
well-being 
 
Social conflicts such as strata neighbourhood disputes may have occurred due to various 
grounds such as conflicting and competing interests, emotions, aggression, confusion as to 
the requirements of the law and lack of professionalism by the management body.
83
 Thus, 
there must not be only one approach to resolve such disputes or to prevent future disputes. 
Moore, for example has introduced a theory on “Circle of Conflict” where relationship, data, 
interest, structural and value causes for conflicts are identified and appropriate interventions 
are proposed for each.
84
 Moore argues that relationship disputes, for example, are caused by 
poor communication or miscommunication while value related disputes can be attributed to 
different ways of life, ideology or religion. In order to effectively address inter-religious 
disputes, Moore argues that various strategies can be explored in resolving the dispute such 
as by searching for “superordinate goal that all parties share” or by creating “spheres of 
influence in which one set of values dominates.”85 
 
This thesis looks at the best ways to resolve neighbourhood disputes in strata schemes in 
Peninsular Malaysia. Apart from considering various legalistic and humanistic approaches, 
this thesis also acknowledges the importance of the spiritual aspect of neighbour relations. 
According to Emmons, Chi and Tehrani, “spirituality does appear to be a motivating force in 
people’s lives.”86 Research has also shown that “religious and spiritual oriented lifestyles are 
                                                          
83
  Steven A. Williamson and Ronald J. Adams, ‘Dispute Resolution in Condominiums: An Exploratory Study 
of Condominium Owners in the State of Florida’ (1987) at 101, <http://dc.clfge.org/fl_publications/37 at 4.> 
accessed on 17
th
 July 2011.    
84
  Christopher W. Moore, Mediation Process: Practical Strategies for Resolving Disputes  (3
rd
 Edition, Jossey-
Bass, United States of America, 2003) at 64. 
85
  Moore, ibid, at 64-65. See also Craig Muldrew, ‘The Culture of Reconciliation and the Settlement of 
Economic Disputes in Early Modern England’ (1996) 39(4) The Historical Journal 915 at 918. 
86
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becoming increasingly connected with favourable psychological and physical health 
outcomes.”87 
 
To set this final justification in context, it is important to understand the socio-religious 
background of Malaysia. Malaysia is a multi-religious country with Islam recognised by the 
Federal Constitution as the official religion of the country, while other religions can be 
practised freely.
88
 Malaysian society can be described as placing strong emphasis on religious 
beliefs and practices. According to the statistics issued by the Department of Statistics, 
Malaysia, Islam is the religion professed by the majority of the population while Buddhism, 
Hinduism and Christianity are also widely practised.
89
 Based on the National Census 2010, 
61.3% of the population profess the religion of Islam, 19.8% of the population profess the 
religion of Buddhism, 9.2% of the population profess the religion of Christianity, 6.3% of the 
population profess the religion of Hinduism and less than 5% of the population profess other 
religion or unknown.
90
 Only 0.7% of the Malaysian population are atheists.
91
 
 
Based on this, there is a strong reason to believe that promoting good neighbour relations and 
preventing disputes by way of policy agenda, legal intervention and social norms should also 
include religious variables such as neighbourliness and a sense of belonging to 
society.
92
Research on religious sources particularly in Islam has shown that the subject of 
good neighbour relations, mutual respect, tolerance and doing good deeds between 
neighbours have been strongly advocated in the two main sources of Islamic law, the Holy 
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Quran and the traditions of the Holy Prophet Muhammad, peace be upon him (pbuh). For 
example, in the Holy Quran, Allah (God), the Exalted speaks about doing good deeds to the 
neighbours when He says: 
 
“Worship Allah and join none with Him (in worship); and do good to 
parents, kinsfolk, orphans, the poor, the neighbour who is near of kin. The 
neighbour who is a stranger, the companion by your side, the wayfarer (you 
meet), and those (slaves) whom your right hand possess.”93 
 
In the Holy Prophet’s traditions, there are many sayings of him enjoining neighbours to do 
good deeds. In one tradition reported by Abu Hurairah, may Allah, the Exalted be pleased 
with him (r.a), the Holy Prophet Muhammad (pbuh) said: “He will not enter paradise whose 
neighbour is not secure from his wrongful conduct.”94 In another tradition, Abdullah bin 
Umar (r.a) reported that Holy Prophet Muhammad (pbuh) said: “The best of companions with 
Allah is the one who is best to his companions, and the best of neighbours to Allah is the one 
who is the best of them to his neighbour.”95 Further, Abu Shuraih Al Khuzai (r.a) reported 
that Holy Prophet Muhammad (pbuh) said that: “He who believes in Allah and the Last Day, 
let him be kind to his neighbour; and he who believes in Allah and the Last Day, let him 
show hospitality to his guest; and he who believes in Allah and the Last Day, let him either 
speak good or remain silent.”96 
 
Research has also shown that Christianity preaches its followers to practice good neighbour 
relations and show love to their neighbours. Such gestures are not considered as specific acts 
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of good intention or kindness but something which are considered a normative state of 
being.
97
 According to Muldrew who studies the culture of reconciliation and settlement of 
disputes in early modern England, “the medieval notion of community was a positive 
expression of social unity through Christian love and ritual” while “reactions to conflict were 
expressed in a language of ethics which drew on religious notions of compassion and 
charity.”98 
 
This strong emphasis on good neighbour relations in Christianity mentioned by Muldrew in 
England during the sixteenth century continues even in modern times. For example, in 2000 
the Uniting Church of Australia published Living with the neighbour who is different: 
Christian faith in a multi-religious world as a guide for their followers who are living in a 
multi-religious society in Australia.
99
 According to the Uniting Church, the purpose of this 
initiative is to “raise awareness of the daily experiences of Christians who encounter people 
of many faiths and who seek opportunities for interfaith dialogue and to act in neighbourly 
love towards those of other religions.”100 
 
In another publication by the Uniting Church of Australia in 2007 entitled “Embracing Our 
Religious Diversity,” the role of religion in promoting good relations among people in the 
community is further acknowledged: 
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Faith communities also play a valuable role in the day to day life of their 
members and contribute their diverse voices to the wide array of 
community and civil society voices that advocate for greater acceptance and 
understanding of all people. Faith organisations provide fundamental 
community and welfare services and advocacy that enables them to gain 
and share expertise in vital areas of social welfare.
101
 
 
In conclusion, research has shown that religious commitment and participation consistently 
emerge as significant contributors in quality of life indicators such as life satisfaction, 
happiness and meaning of life.
102
 Poloma and Pendleton in their comprehensive critique of 
the research literature on religiosity and domains of general well-being argue that the concept 
of religion is an important domain in the study of well-being.
103
 This is because religiosity 
represents an important predictor of general life satisfaction, existential well-being and 
overall happiness.
104
 Thus, it is argued that consideration of the religious domain in resolving 
strata scheme disputes would contribute positively to the overall objective of the dispute 
resolution process which is to enhance people’s well-being. Such an approach is also 
consistent with Moore’s argument that intervention in value related disputes would require a 
“superordinate goal that all parties share.”105 This thesis argues that, in resolving 
neighbourhood disputes relating to religious issues, the superordinate goal of all parties 
would be “preserving good neighbour relations.” 
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To summarise, there are four justifications that motivate this research comprising of notions 
in demography, public policy, justice systems and religion and spirituality. Unifying the 
inter-disciplinary justifications for this thesis is a common theme that represents the 
underlying notion of dispute resolution processes in strata titles systems. This thesis argues 
that the main objective of dispute resolution processes should be to optimise people’s well-
being. To establish the foundation of this argument, the next section outlines research 
objectives, research questions, the methodology and limitations of this thesis. 
 
1.3 RESEARCH OBJECTIVES, QUESTIONS AND METHODOLOGY 
This research supports a hypothesis that there is a widening disconnect between effective and 
efficient dispute resolution processes for strata systems and faster, simpler and cheaper 
settlement of disputes. Dispute resolution processes for strata scheme disputes must not only 
be concerned with settlement of disputes and clearing of backlogs, they must also preserve 
neighbour relations, improve communication among the strata community, encourage 
positive relations and attitudes among neighbours and optimise people’s well-being. Quality 
outcomes of dispute resolution processes strongly support the concept of self-governance and 
good neighbourhood in strata titles systems. Based on this hypothesis, this research aims to 
achieve these objectives:  
 
 To analyse dispute resolution processes for strata scheme disputes in Peninsular 
Malaysia and identify the weaknesses and limitations in the current legislative 
provisions; 
 
 To analyse the systemic developments in common law justice systems, particularly 
the comprehensive law movement that not only addresses legal and individual rights 
25 
 
but also takes a “rights-plus” approach that considers values, morals, relationships, 
needs and well-being: 
 
 To analyse the importance of good neighbour relations and a sense of community and 
how these elements support the concept of good neighbourhoods; 
 
 To analyse the concept of strata living and self-governance in strata systems by 
looking closely at the aspects of communal living, self-management, self-regulation 
and self-resolution. 
 
 To examine the nature and causes of disputes in strata schemes and to establish the 
effects of strata scheme disputes on neighbour relations, the strata community’s well-
being and self-governance in strata systems;   
 
 To examine dispute resolution processes in leading common law jurisdictions such as 
Singapore, Australia (Queensland) and the United States (Florida) and to identify the 
best practices in these jurisdictions; 
 
 To develop a model for efficient and effective dispute resolution processes for strata 
scheme disputes in Peninsular Malaysia that focuses on and develops good neighbour 
relations, a strong sense of community and well-being.   
 
The following research questions are posed for this study: 
 What are the unique and special characteristics of strata living and self-governance in 
strata titles systems?  
26 
 
 Why are good neighbour relations and a strong sense of community important to the 
concept of self-governance and good neighbourhood in strata title systems?  
 What are the grounds, types and effects of disputes in strata title systems? 
 What types of approaches are currently used for the regulation and resolution of strata 
scheme disputes in Peninsular Malaysia? 
 What are the approaches taken in resolving strata scheme disputes in other leading 
common law jurisdictions such as Singapore, Queensland in Australia and Florida in 
the United States? 
 What are the best practices in these jurisdictions?  
 What are the aspects of strata dispute resolution processes in Peninsular Malaysia in 
need of reform and how can reforms be implemented? 
 
The methodology that will be employed is largely doctrinal and theoretical. Empirical 
research from Peninsular Malaysia, Australia and the United States has been used to support 
the arguments in this thesis on the concept of neighbour relations, a sense of community, 
nature and effects of disputes in strata schemes and dispute resolution processes. The ideas 
and proposals presented, particularly on the intersection of the principles of comprehensive 
law movement and the principles of self-governance in strata schemes, is original and has not 
been tested empirically in the Malaysian alternative dispute resolution field. Optimising 
people’s well-being and consideration of other important humanistic variables such as 
relationship, values, morality are the two important features of the comprehensive law 
movement utilised in the analysis of this thesis. These provide support for this thesis’ 
argument for the development of an effective and efficient dispute resolution model for strata 
scheme disputes in Peninsular Malaysia.  
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There are some limitations in carrying out this research. When this research first commenced 
in July 2010, the focus was a discussion of the dispute resolution processes for strata scheme 
disputes provided in the two main pieces of strata legislation in Peninsular Malaysia, the STA 
and the Building and Common Property (Management and Maintenance) Act 2007 (the 
BCPMMA). However, in November 2012, the government amended the STA, repealed the 
BCPMMA and enacted the Strata Management Act (the SMA) to replace the BCPMMA. 
Even though the amendments to the strata legislation are expected to take effect only at the 
end of 2013 and the Board is technically still in existence, the discussion on the processes of 
the Board in this thesis is limited to historical background. Instead, this thesis analyses 
various provisions pertaining to the Tribunal in the SMA with the exception of the Tribunal 
Regulations which are still being drafted.
106
 
 
Other limitations include the absence of case reports by the Board in Peninsular Malaysia, an 
absence of information on the number of disputes that were brought to the courts in 
Peninsular Malaysia, lack of details pertaining to complaints that were brought to the 
Commissioner of Buildings (the COB) and the Ministry of Housing and Local Government 
and lack of available detail on the number of cases handled by the Strata Titles Board in 
Singapore annually. Information on the number of cases successfully mediated every year by 
the Singaporean Strata Titles Board was also withheld due to confidentiality issues. Had all 
this information been available, it would have been useful for the purpose of analysing the 
causes and effects of strata scheme disputes in Peninsular Malaysia and the effectiveness of 
mediation process for strata scheme disputes in Singapore. 
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In terms of scope, the main focus of this thesis is limited to the jurisdiction which governs the 
strata titles system in Peninsular Malaysia. There are two reasons contributing to the above. 
First, Federal Constitution of Malaysia provides that the Parliament may, for the purpose of 
ensuring uniformity of law and policy, make laws with respect to land matters and local 
government, despite the fact that both areas generally come under the jurisdiction of the 
states.
107
 However, this provision is not applicable to the States of Sabah and Sarawak.
108
 
Further, the Federal Constitution provides that the States of Sabah and Sarawak shall not be 
required to follow any policy formulated by the National Land Council or by the National 
Council for Local Government.
109
 Thus, while the eleven states in Peninsular Malaysia and 
the Federal Territory follow the Strata Titles Act 1985 and the Strata Management Act 2013, 
the States of Sabah and Sarawak have their own strata legislation and jurisdictions.
110
 
Secondly, the number of high-rise buildings in Sabah and Sarawak are much lower compared 
to Peninsular Malaysia.
111
 This may be one of the reasons the strata legislation in the States 
of Sabah and Sarawak has no provisions on alternative dispute resolution processes. Based on 
these reasons, the jurisdictions of Sabah and Sarawak have not been included in the analysis 
of this thesis. 
 
This thesis aims to contribute to the existing body of knowledge regarding the management 
of disputes in strata schemes particularly in Peninsular Malaysia. The next section affirms the 
imperative for a new model of dispute resolution for strata scheme disputes in Peninsular 
Malaysia.   
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1.4  THE IMPORTANCE OF THIS RESEARCH 
There has been significant growth in academic interest in the development of high-rise 
buildings and strata communities particularly in common law jurisdictions such as in 
Australia, the United States, Singapore, Canada and even Malaysia.
112
 However, the volume 
of academic research in this area is still relatively small resulting in significant gaps in the 
regulatory framework, for example on dispute resolution mechanisms in strata schemes.
113
 
 
Mohamad and Sufian for example analyse various alternative dispute resolution (ADR) 
processes that would be appropriate for settlement of dispute in strata schemes in Peninsular 
Malaysia compared to litigation in court.
114
 They also analyse the recent establishment of a 
Tribunal by the Strata Management Act 2013 (SMA).
115
According to Mohamad and Sufian, 
the objective of dispute resolution in strata schemes is to create peace and harmony among 
the residents.
116
 Dispute resolution must not be too concerned with the rights and wrongs of 
the matter or determining a winner and a loser of the dispute.
117
 For these reasons, Mohamad 
and Sufian argue that “disputes in strata may sometimes require more than a simple claim in 
Tribunal or court.”118 Instead, experiences have shown that ADR mechanisms such as 
conciliation and mediation have more advantages and are more appropriate than litigation or 
full scale arbitration in resolving strata scheme disputes.
119
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In Victoria, Australia, Leshinsky, Condliffe, Taylor and Goodman have carried out a research 
project on disputes in owners corporations (OC) in the State of Victoria.
120
 The applied social 
research project carried out in 2011 was aimed at identifying how internal disputes in OCs 
were being dealt with. The research project gathered important information from stakeholders 
in the owners corporations such as OC managers and OC committee members.
121
 According 
to Leshinsky et al, this research reveals that disputes in OCs basically relate to breach of 
internal rules, behaviour in common areas, issues regarding amount and collection of fees and 
contractual terms with the managers and developers.
122
 On dispute resolution, Leshinsky et al 
consider that “although there is a dispute resolution scheme in the legislation, it was clear that 
from the data collected that few OC committees made use of these provisions, relying instead 
on informal conflict engagement and in some cases dispute avoidance.”123 
 
One of the important findings in this research project is that disputes in the OCs in Victoria 
were significantly impacted by the complexity of the legislation and lack of understanding 
among stakeholders on issues relating to property management such as financial concerns, 
maintenance and stakeholder roles and duties.
124
 In order to address this, the research team 
developed an online tool to assist in the management of disputes that provides information on 
various aspects of dispute resolution provided by the legislation and links to other sources 
that deal with conflict resolution.
125
 
 
In another article related to the above research project, Douglas and Leshinsky posit that the 
Owners Corporation Act2006 (Vic) (Act) provides many options for disputes in owners 
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corporations to be resolved earlier without the parties going to litigation in the 
Tribunal.
126
According to Douglas and Leshinsky, the three-tier dispute resolution system in 
the Act consists of an internal dispute resolution scheme which may include mediation and 
conciliation processes (first tier), formal process involving mediation or conciliation 
processes provided by the Consumer Affairs employee (second tier) and adjudication process 
by the Victorian Civil and Administrative Tribunal (VCAT) (third tier).
127
 
 
Douglas and Leshinsky argue that while early dispute resolution may prevent minor disputes 
from escalating and becoming bigger conflicts, the process would become ineffective if the 
facilitators in this process are not trained in dispute resolution strategies.
128
 In order to 
improve the internal dispute resolution mechanisms, a training course on various aspects of 
dispute resolution should be conducted among the managers and owners corporation 
committees. To this end, they suggest that: 
 
In owners corporation disputes, a specific context of conflict in the built 
environment, it is crucial to include training regarding emotion and 
relationship issues in conflict and strategies for dealing with high conflict 
disputes. A training regime should also assist managers to gain mediation 
skills so that they can conduct informal mediations in owners corporation 
members in appropriate disputes.
129
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Research by Leshinsky, Condliffe, Taylor, Goodman, Douglas and their team 
members is important to this thesis as it informs the argument for early dispute 
resolution processes done internally and the importance of human capital 
developments. These include providing educational information on various aspects 
of strata legislation and strata living for members of owners corporations. More 
importantly, in order to ensure effective early intervention in disputes in owners 
corporations, building managers and strata committee members need to develop 
knowledge and skills on various aspects of dispute resolution designs and strategies. 
 
Meanwhile, Lisa Toohey and Daniel Toohey have been pioneering ways of encouraging the 
application of therapeutic jurisprudence in dispute resolution processes in high-rise 
developments such as community titles schemes. The focus however was limited to 
community titles system in Queensland.
130
 According to Toohey and Toohey, therapeutic 
jurisprudence can be applied in community titles dispute resolution processes in order to 
promote positive behavioural change. For example, in adjudication process provided in the 
Body Corporate and Community Management Act (Qld)1997 (BCCMA), disputing parties do 
not come face to face.
131
 That does not mean the adjudicator has no opportunity to engage 
with the parties therapeutically as this type of engagement is possible during the investigation 
process.
132
 The investigation process provides the adjudicator opportunities to identify the 
root cause for the problems which may not appear on paper.
133
 The adjudicator may also have 
the opportunity to let the parties assess the effects of the whole episode on their well-being.
134
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Toohey and Toohey have also identified numerous opportunities for a therapeutic 
jurisprudence approach to be applied in other dispute resolution processes under the BCCMA 
such as case management processes and conciliation.
135
 Research by Toohey and Toohey on 
the notion of therapeutic jurisprudence in dispute resolution processes for community titles in 
Queensland is important to this thesis because it establishes the needs for dispute resolution 
processes in community title schemes to facilitate behavioural change amongst the disputants. 
Promoting necessary behavioural change using a therapeutic jurisprudence approach would 
contribute significantly to the overall quality of dispute resolution and this should also be the 
focus in the context of Peninsular Malaysia. 
 
Adams and Williamson have carried out empirical research on dispute resolution in 
condominiums in the State of Florida.
136
 The main objective of their study was to explore 
various mechanisms through which condominium-related disputes could be resolved given 
that there is a real need in Florida for efficient, fair dispute resolution programs.
137
 The data 
and information collected for the purpose of this study were generated through a 
comprehensive survey of condominium residents in the State of Florida, conducted in 
1986.
138
 Among their key findings are: 
 
i. Those experiencing difficulties in condominium living tend to generalize those 
experiences over all phases and aspects of condominium life. “This negative halo 
effect (among complainants) calls attention to the importance of ferreting out 
“root causes” when investigating complaints.”139 
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ii. There is great potential for the ADR mechanisms to be implemented for the 
resolving conflict within the condominium system. The majority of respondents in 
this research reported that they were willing to participate in mediation or 
arbitration processes.
140
 
 
Based on these findings, Adams and Williamson make some recommendations which 
include: 
 
i. That condominium residents, especially first-time condominium buyers, be 
educated on various aspects of condominium governance and regulation;
141
 
 
ii. Various ADR mechanisms such as mediation and conciliation should be evaluated 
for possible application in condominium related disputes;
142
 
 
iii. In order to resolve conflict and restore quality of life, it is imperative for the 
officers in regulatory agency to be trained in recognizing and dealing with various 
bases underlying conflicts.
143
 
 
The findings and recommendations in this research are significant as they establish the 
foundation for the argument of this thesis that non-adversarial processes such as mediation 
and conciliation have the potential to be included in a dispute resolution model for strata 
schemes disputes in Peninsular Malaysia. In addition, it also affirms the importance of 
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knowledgeable members of the strata schemes as well as the officers of the regulatory 
agency. 
 
This thesis proposes effective and efficient dispute resolution processes for strata scheme 
disputes in Peninsular Malaysia. The analysis involved in this thesis includes a review of 
various legislative provisions relating to dispute resolution processes for strata schemes 
applicable in Peninsular Malaysia. In 2012, the Government of Malaysia effected 
amendments to the STA and enacted a new law, the SMA. The effect of these developments 
was the abolition of the Board in the STA and the creation of a Tribunal in the SMA. The 
Tribunal is given powers under the new legislation to adjudicate disputes between parties 
having interests in the strata schemes.  
 
This thesis argues that as an adjudicative body, the Tribunal generally follows a traditional 
adversarial model where Tribunal members play a non-interventionist role in a process that is 
confrontational in nature and which produces determinative outcomes.
144
 An adjudication 
process that follows the traditional adversarial model also restricts the Tribunal from finding 
the truth and resolving the interpersonal issues underlying the legal problems. Commenting 
on this notion, Finkelstein argues that, “adversarial models are primarily designed to resolve 
disputes, rather than discover truth.”145 
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The anti-therapeutic effects of adjudication processes may further affect the psychological 
well-being and relationship between the disputing parties who are neighbours in a strata 
scheme.
146
 Professor Frank E.A Sander comments that: 
 
While the adversary method may be ideally suited to the resolution of sharp 
conflict over factual issues, there are many other problems for which it is 
not well suited. Take, for example, a dispute between two 
neighbours...about a dog of one that keeps trespassing on the land of the 
other. Perhaps this festering situation ultimately degenerates into some kind 
of physical assault and winds up in the criminal courts. This kind of 
problem is not likely to be effectively resolved by the criminal adversary 
process, for the ultimate issue is not who hit whom, but rather how this 
degenerating relationship can be constructively restructured. For that type 
of dispute between interdependent individuals, a mediative process seems 
far more apt than a coercive process.
147
 
 
This thesis argues that, whilst the establishment of a Tribunal may provide process efficiency 
and effectiveness in terms of settlement of disputes, there is a gap in the notions of effective 
and efficient dispute resolution mechanisms for strata schemes and the concept of self-
governance in the strata titles system. Research has shown that dispute resolution processes 
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‘Concept of Liability in the Development and Administration of Condominiums and homeowners Association; 
(1976) 12(4) Wake Forest Law Review 916 at 917. 
147
  Remarks made by Professor Frank E.A Sander before the American Association of Law Schools (Dec 28, 
1977) quoted by Edith B. Primm ‘The Neighbourhood Justice Center Movement’ (1992-1993) 81 Kentucky Law 
Journal 1067 at 1068.; See also Florida Condominium Act (Fla. Stat.)§718.1255(3)(b) on the disadvantages of 
litigation for condominium disputes. 
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for strata schemes which only focus on achieving “settlement,” leaving many other important 
aspects of disputes such as the emotional and psychological effects of disputes, the 
underlying problems and future relationships of the parties unresolved will not produce long-
lasting solutions and do not have favourable effects on people’s well-being.148 
 
Looking at the broader context of dispute resolution processes in strata scheme disputes, it is 
argued that dispute resolution mechanism for strata schemes must not only adjudicate and 
issue order for the parties to comply. To proceed with this approach would undermine the 
concept of self-governance in the strata titles system and other important social constructs 
that must exist in a good neighbourhood. As this thesis demonstrates, one of the unique 
aspects of the strata titles system lies in the concept of statutory self-governance where unit 
owners are expected to be involved in the governance of the strata schemes through the 
mechanism of a management body. The working of this concept depends largely on the level 
of commitment and participation of members particularly unit owners.  
 
Based on the above analysis, this thesis argues that adversarial approaches such as litigation 
and adjudication should not be the only solutions to resolving disputes in strata schemes in 
Peninsular Malaysia. A new dispute resolution model that provides process efficiency, 
generates educational experience, produces long-lasting settlements, preserves neighbour 
relations, enhances people’s well-being and promotes transformative behaviour is therefore 
proposed for the strata titles system in Peninsular Malaysia. This proposed model does not 
suggest that the existing dispute resolution mechanism of the Tribunal be abandoned. Instead, 
it proposes reforms and builds on the current dispute resolution scheme by integrating various 
                                                          
148
  Baum, above note 13, at 935-936; DeDino, above note 13, at 898; Mollen, above note 2, at 77. See also Amy 
Beasley, ‘The Road Not Often Taken: Alternative Dispute Resolution for Common Interest Communities in 
North Carolina’ (2007-2008) 30 Campbell Law Review 315 at 321. 
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adversarial and non-adversarial dispute resolution processes using a comprehensive law 
movement framework. 
 
1.5  KEY TERMS 
1.5.1  Strata schemes  
There are two distinct components in strata schemes under the strata titles systems in 
different jurisdictions. The first component relates to the unit or the parcel itself which is 
intended for exclusive use by the owner or the proprietor and the second component is the 
common property which is intended for use by all the unit owners or proprietors of the strata 
schemes collectively. There are different terminologies used in different common law 
jurisdictions referring to strata schemes such as community titles schemes, condominium 
schemes and owners corporation schemes.  
 
1.5.2  Management corporation 
In Peninsular Malaysia and Singapore, a management corporation is the management body of 
the strata scheme. A management corporation is defined as “the body corporate in respect of 
which all unit proprietors (including proprietors of provisional lots/block are members).”149 
In other common law jurisdictions, it is known as the body corporate, condominium 
association or owners corporation. 
 
 
 
 
 
                                                          
149
Teo, above note 1 at cxliii. 
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1.5.3  Parcel 
A parcel is one of the individual units in a strata scheme which is held under a separate 
subsidiary strata certificate of title/strata title. It is also known as a lot or a unit in other 
common law jurisdictions.  
 
1.5.4  Parcel Proprietor 
A proprietor is the registered owner of a parcel or a unit in a strata scheme. In other common 
law jurisdictions, it is also known as a unit owner or a subsidiary proprietor. 
 
1.5.5  Common property 
Common property can be defined as “so much of the land and building which is not 
comprised in any unit (including any accessory unit) in a strata scheme.”150 
 
1.6  OUTLINE OF THESIS CHAPTERS 
Chapter One - Introduction 
This Chapter introduces the thesis by highlighting its background, canvassing issues such as 
the concept of strata living, the underlying notions of disputes in strata schemes and their 
impact on neighbour relationships, sense of community and governance and dispute 
resolution processes for strata scheme disputes. The justification and motivation for carrying 
out this research are articulated in this Chapter, supported by the hypothesis, objectives, 
research questions, methodology and limitations of this research. An outline of thesis 
chapters concludes Chapter One of this thesis. 
 
 
                                                          
150
Teo, above note 1 at cxxxix. 
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Chapter Two – Legislative background of strata titles system in Peninsular Malaysia 
In order to provide contextual background for this thesis, this Chapter discusses the 
development of the strata titles system in Peninsular Malaysia since 1965 when the 
provisions on subdivision of buildings were introduced in the NLC. Since then, the law has 
been developed through various amendments to the NLC until the Government of Malaysia 
decided to introduce the STA. This Chapter discusses briefly various amendments made to 
the STA, with the latest being made in 2013. This Chapter also discusses legislation enacted 
by the government to regulate and govern the management of subdivided buildings. The 
BCPMMA was introduced five years ago. It was repealed by the government recently and 
replaced by the SMA. 
 
Another important part of this Chapter is the discussion on dispute resolution processes for 
the strata titles system in Peninsular Malaysia as provided by the legislation. The current 
dispute resolution processes for strata scheme disputes employs a coercive approach and 
retains much of the traditional adversarial process. Analysis of the legislative background in 
Peninsular Malaysia has shown that efforts by the government to improve the strata titles 
system particularly with respect to dispute resolution processes since 2001 are not producing 
the desired results as the institutions were badly structured, the laws were poorly drafted and 
the processes are settlement oriented. 
 
Chapter Three – Beyond dispute resolution for strata schemes: The comprehensive law 
movement approach 
 
This Chapter develops a theoretical framework based on the theory of the comprehensive law 
movement. The theoretical framework is then used for the analysis of dispute resolution in 
strata titles systems as well as for development of a model for dispute resolution processes 
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proposed in Chapter Seven. Comprehensive law movement primarily has two distinctive 
characteristics. First, the focus is to optimise human well-being. Secondly, based on the 
notion of “rights plus,” the comprehensive law movement focuses more on future needs and 
relationships rather than being restricted to an impersonal application of pre-existing legal 
rules and principles. 
 
This Chapter establishes the foundation for the argument of the thesis that the strata titles 
system in Peninsular Malaysia requires a creative, integrated, humanistic and therapeutic 
approach to dispute resolution processes compared to the current adversarial model. The 
development of a theoretical framework in this Chapter shows that the intersection of the 
philosophy and goals of therapeutic jurisprudence and preventive law and the structure and 
processes of ADR and problem-solving courts can provide the basis for the development of 
effective and efficient dispute resolution processes for strata scheme disputes. 
 
Chapter Four - The concept of neighbourhoods, strata living and the concept of self-
governance 
 
This chapter describes the unique concept of strata living and self-governance. While strata 
living basically involves communal living, shared common facilities and a set of rules 
governing the behaviour of the residents, the concept of self-governance in the strata title 
system is based on three important elements: self-management, self-regulation and self-
resolve. This Chapter highlights the importance of neighbour relations and a sense of 
community under the concept of self-governance and argues that the theory of good 
neighbour relations and a sense of community form the basis for successful self-governance 
and good strata neighbourhoods in Peninsular Malaysia. 
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Chapter Five – Strata neighbourhood disputes  
This Chapter explores a range of causes, types and effects of disputes in strata schemes. The 
nature of strata living, diversity of stakeholders, restrictive by-laws and house rules regimes 
and a lack of knowledge about the concepts and requirements of strata living are among the 
causes for disputes that have been identified in strata schemes. Among the types of disputes 
that are common in strata schemes are financial disputes, architectural control and structural 
defects, issues pertaining to pets, management issues such as meetings, elections of council or 
committee members for the management body and clashes of personality.  
 
This Chapter also examines in some detail the effects of disputes on the strata 
neighbourhoods. In order to highlight various consequences of strata scheme disputes, 
reference is made to case reports as well as empirical research in jurisdictions such as 
Peninsular Malaysia, Singapore, Australia and the United States. This Chapter argues that in 
order to understand the context of disputes in strata schemes, it is important to recognise the 
relations between causes and types of disputes and the effects of disputes on various aspects 
of the strata titles system. The understanding of different causes and effects of disputes in 
strata schemes may provide further assistance in the development of effective dispute 
resolution processes for Peninsular Malaysia.   
 
Chapter Six - Dispute resolution processes for strata scheme disputes in common law 
jurisdictions 
 
This Chapter examines dispute resolution processes provided in strata legislation in three 
leading common law jurisdictions: Singapore; Queensland in Australia; and Florida in the 
United States by way of comparative analysis. It is argued that, whilst the findings of the 
comparative analysis of these jurisdictions highlight some best practices (particularly internal 
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processes, educative resolution, mediation and conciliation), they are still very much focussed 
on signing a “settlement agreement.” Such approaches to resolving disputes in strata schemes 
may produce anti-therapeutic outcomes for the parties. Furthermore, issues such as the 
positive change of behaviour and attitude, responsibility, mutual trust, positive engagement 
and communication may not be given much emphasis in the processes, despite being non-
adversarial in nature.            
 
Chapter Seven – A model for an effective and efficient dispute resolution process for 
strata scheme disputes in Peninsular Malaysia 
 
This Chapter proposes a five-tier strata dispute resolution model for Peninsular Malaysia. The 
model is developed around the normative aspects of therapeutic jurisprudence, preventive 
law, ADR and problem-solving courts, representing four of the vectors in the comprehensive 
law movement. Two important principles of the comprehensive law movement: Optimising 
people’s well-being and consideration of other aspects beyond legal rights and duties become 
the foundation of this model. The first component of the model is an internal dispute 
resolution process by way of negotiation or mediation. As the strata system is based on the 
concept of self-governance, resolving disputes internally and mutually benefits the strata 
community and people’s psychological well-being. The second component involves 
conciliation by the COB. The third component maintains the existing adjudication process by 
the Tribunal with the addition of key therapeutic practices. The fourth component proposes a 
new level of judging in problem-solving courts. Rather than merely being an arbiter, judges 
in problem-solving courts act as a therapeutic agents, applying consensual, collaborative and 
community-based processes. The last component in this model is a post-resolution 
reconciliation process that focuses on enhancing the quality of interactions between the 
disputing parties post-adjudication and educating them to live as good neighbours in strata 
schemes neighbourhood. 
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Chapter Eight–Thesis conclusion 
This Chapter concludes that since disputes in strata schemes are strongly related to emotions 
and relationships, it is imperative that the consequences of the dispute resolution processes 
must not be anti-therapeutic. Anti-therapeutic outcomes of dispute resolution processes will 
affect the psychological well-being of the disputing parties and subsequently “destabilise” 
various important elements that support the functioning of the strata schemes such as 
neighbour relations and a sense of community. This thesis further concludes that any dispute 
resolution process in strata schemes must be able to produce therapeutic outcomes that 
support sustainable harmonious strata neighbourhoods. In order to achieve the desired 
outcomes in dispute resolution processes for strata schemes in Peninsular Malaysia, a 
comprehensive dispute resolution model that takes into consideration various aspects of 
human functioning is proposed. 
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CHAPTER TWO 
 
LEGISLATIVE BACKGROUND OF STRATA TITLES SYSTEM IN  
PENINSULAR MALAYSIA 
 
 
2.1 INTRODUCTION 
Strata title law was developed in response to the increasing needs of independent owners in 
multi-storey high-rise residential buildings to be regulated and their ownership 
recognised.
1
Prior to the introduction of strata title law, the subdivision of multi-storey 
buildings were implemented through different methods such as leasehold, tenancy in 
common and home unit corporations.
2
However, these methods were found to be inadequate 
to support the proper management and maintenance of common areas and issues of 
ownership of the property.
3
 Australia is said to be the leading jurisdiction in the development 
of modern strata law. In Australia, strata legislation was first introduced by the State of 
Victoria as the Transfer of Land (Stratum Estates) Act 1960 (Vic).
4
 This was later followed 
by the Conveyancing (Strata Titles) Act 1961 (NSW).
5
 
                                                          
1
  Teo Keang Sood, Strata Title in Singapore and Malaysia, (4
th
 Edition, Lexis-Nexis Butterworths, Singapore, 
2012) at 5; Alvin Rosenberg who wrote the first text book on Canadian Condominium Law in 1969 observed 
that “in future years, condominium may well be instrumental in effecting major changes. Large parts of the 
urban populations may be shifted to the city cores where costs of servicing, public facilities and transportation 
are at a minimum. A new class of responsible citizens may be created with a larger stake in the community 
because of their private ownership of their homes and working premises. The trend towards tenant living may be 
reversed. If the democratic, capitalistic society is to remain vital and vibrant, there is a need for the type of 
citizen who takes pride in owning his own home or business premises. In this period of rising land, servicing 
and constructions costs, the condominium may be the only way to fulfil this need. The condominium concept, if 
it is successful, will have reflected, or have been a response to, a need for social change and, in turn, will have 
promoted that change or at least made it possible.” He was quoted by Douglas C. Harris, ‘Condominium and the 
City: The Rise of Property in Vancouver’ (2011) 36(3) Law and Social Inquiry 694 at 703. According to Harris, 
this view was a powerfully optimistic view of the transformative potential of a legal form. Home ownership 
fostered “responsible citizens” and encouraged an increase in population density to create more efficient cities. 
Condominium was the legal mechanism that made these goals possible.       
2
  Anne Wallace ‘Community Titles’ in Carmel MacDonald et al, Real Property Law in Queensland, (3rd Ed., 
Thompson Reuters, Sydney, 2010) at 468-469; Alice Christudason, ‘Subdivided Buildings – Developments in 
Australia, Singapore and England’ (1996) 45 International and Comparative Law Quarterly 343 at 343; Teo, 
ibid at 4-5. 
3
  Wallace, ibid at 346, 349 and 352; See also Teo, ibid. 
4
  Peter Butt, Land Law, (6
th
 Edition, Law book Co, Sydney, 2010) at 853; Kimberly Everton Moore et al, ‘The 
Law of Strata Title in Australia: A Jurisdictional Stocktake’ (2006) 13 Australian Property Law Journal 1 at 2.  
5
  Butt, ibid at 853. 
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In Peninsular Malaysia, the concept of strata title ownership was first introduced by the 
National Land Code 1965 (NLC).
6
 This legislation was modelled on the New South Wales' 
Conveyancing (Strata Titles) Act 1961.
7
 The provisions relating to the subdivision of 
buildings in the NLC applied throughout Peninsular Malaysia until the Federal Government 
introduced the Strata Titles Act 1985 (STA) and repealed provisions regarding the 
subdivision of buildings in the NLC.
8
 Since then, the Government of Malaysia has been 
embarking on a series of amendments of the laws relating to the strata system including 
introducing new legislation such as the Building and Common Property (Maintenance and 
Management) Act 2007 (BCPMMA)
9
 and the Strata Management Act 2013 (SMA).
10
 
 
This Chapter examines the legislative background of the strata titles system in Peninsular 
Malaysia. It begins by explaining the objectives of this analysis. In the following section, the 
legislative provisions on the subdivision of buildings in the NLC are discussed. As the first 
legislation to introduce provisions on the subdivision of buildings, the NLC established the 
foundation for the development of strata titles system in Peninsular Malaysia. This Chapter 
then examines the STA which was introduced by the government to separately deal with the 
development and management of strata title schemes in Peninsular Malaysia.  
 
                                                          
6
  Teo, above note 1 at 10; See also Teo Keang Sood, Strata Titles in Malaysia: Law and Practice, (Butterworths, 
Singapore, 1987) at 1; I.M Shukri and Ainul Jaria Maidin, Malaysian Strata Titles: Law and Procedure, (Sweet 
& Maxwell Asia, Kuala Lumpur, 2010) at 21-22; Judith Sihombing, National Land Code – A Commentary, 
(Malayan Law Journal, Kuala Lumpur, 1981) at 161 – 164; Wong Kim Fatt, Strata Titles in West Malaysia in 
Ahmad Ibrahim and Judith Sihombing (eds), The Centenary of the Torrens System in Malaysia, (Malayan Law 
Journal, Singapore, 1989) at 121-122; Ainul Jaria Maidin et al, Principles of Malaysian Land Law, (Malayan 
Law Journal, Kuala Lumpur, 2008) at 574-575; Judith Sihombing, The Torrens System in Malaysia in The 
Centenary of Torrens System in Malaysia, Ahmad Ibrahim and Judith Sihombing (eds), (Malayan Law Journal, 
Singapore, 1989) at 44; See also Teo Keang Sood and Khaw Lake Tee, Land Law in Malaysia, Cases and 
Commentary, (3
rd
 Edition, LexisNexis, Kuala Lumpur, 2011) at 1-30 for a comprehensive historical background 
on the land law in Peninsular Malaysia.     
7
  Teo, ibid at 10-11; Wong, ibid; Maidin et al, ibid at 574; Shukri and Maidin, ibid at 3-4. 
8
  Ibid. 
9
  Shukri and Maidin, above note 6 at 38-39; Faizal Kamarudin, ‘The Commissioner of Buildings (COB): A 
Brief Comparison of the Malaysian, Singaporean and Australian (Queensland) Legislation’ (2011) 4 Malayan 
Law Journal (Article Supplement) cvii-cxviii. 
10
 Ibid. 
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The development of the strata titles system in Malaysia also involves the enactment of 
separate legislation on the management and maintenance of common property in strata 
buildings. Two pieces of legislation, the BCPMMA and the SMA which govern and regulate 
the management aspects of strata schemes are further discussed in this Chapter. In order to 
establish the foundation for the argument of this thesis that dispute resolution approaches for 
strata schemes in Peninsular Malaysia need to be reformed and reoriented, this Chapter 
examines in some detail the current provisions on dispute resolution in the strata legislation, 
including the new Strata Management Tribunal (Tribunal). The next section outlines the 
objectives of legislative analysis.  
 
2.2 OBJECTIVES OF LEGISLATIVE BACKGROUND ANALYSIS 
There are two main objectives for discussing the background of strata legislation in 
Peninsular Malaysia in this Chapter. The first is to introduce the development of the strata 
title system in Peninsular Malaysia from the legislative perspective, and to describe the 
source and timing of the legislation, its main objectives and functions, the policy making and 
bureaucratic processes involved in the legislation process and the various pieces of legislation 
regulating the strata titles system in Peninsular Malaysia. The second objective is to highlight 
briefly various issues and problems in the strata titles system and attempts that have been 
made to address them by way of statutory intervention. The subsequent sections give an 
overview of the strata legislation applicable in Peninsular Malaysia such as the NLC, the 
STA, the BCPMMA and the newly enacted SMA. The next section briefly describes 
provisions on subdivision of buildings in the NLC. 
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2.3 THE NATIONAL LAND CODE 1965 (NLC) 
After Malaysia was formed in 1963, legislative provisions for the strata titles system in 
Peninsular Malaysia can be found in the NLC.
11
 Under the NLC, the subdivision of buildings 
into parcels and land ownership of each parcel was evidenced by the issue of a subsidiary 
title.
12
 The owner would receive their own indefeasible certificate of title for the individual 
parcel purchased.
13
 The title could be transferred, charged, leased or otherwise dealt with in 
exactly the same way as title to landed property.
14
 The NLC also created a body corporate 
responsible for the maintenance and management of the common property known as the 
management corporation.
15
 The management corporation was established when a ‘book of 
the subsidiary register’ was opened.16According to Wong, the provisions under the NLC 
covered matters such as subdivision of multi-storey buildings, the issue of individual strata 
titles called subsidiary titles, and the establishment of a management corporation responsible 
for the management and maintenance of the common property.
17
 
 
The NLC introduced the concept of the subdivision of buildings in Peninsular Malaysia with 
some modifications to the original model provided in the Australian New South Wales 
                                                          
11
  When the Federation of Malaya (later known as Malaysia) achieved its independence from the British 
Government in 1957, it comprised of only eleven states in the Malay Peninsula (Peninsular Malaysia). On 9 July 
1963, the United Kingdom, the Federation of Malaya, the North Borneo (State of Sabah), Sarawak and 
Singapore signed an agreement known as the Malaysia Agreement (Agreement) in London where the British 
Government had agreed to relinquish its sovereignty and jurisdiction of the North Borneo, Sarawak and 
Singapore to enable these states to join other states in the Federation of Malaya. The Federation with the new 
member states then changed its name to Malaysia. SeeWan Arfah Hamzah, A First Look at the Malaysian Legal 
System,(Oxford Fajar, Shah Alam, 2009) at 3, 23, 34 and 37; See also Teo, above note 1 at 12-13; See also Teo, 
(1987) , above note 6 at 1; Sihombing, above note 6 at161 – 164; Wong, above note 6 at 121-122; Maidin et al, 
above note 6 at 574-575.    
12
  See NLC s 151-157 which dealt with subdivision of building only and not of land, s 161-163 which dealt 
with subsidiary titles, s 355-374 dealt with the management corporation including its establishment, the duties 
and powers, the by-laws, the management fund, the payment of rates, appointment of administrator, attachment 
of movable property, receptacle of service of documents, the original proprietor, the subsidiary proprietor, 
voting powers of proprietors, pre-existing contract and charges. Sihombing, above note 6 at 167-168. 
13
  Wong, above note 6 at 122; Sihombing, ibid at 163-164; Maidin et al, above note 6 at 45 and 54-55. 
14
  Wong, ibid, at 122; Sihombing, ibid at 163-164. 
15
  Ibid. 
16
  Wong, at 122; Sihombing, ibid at 181-182. 
17
  Wong, above note 6 at 122; Sihombing, above note 6 at 163-164. 
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Conveyancing (Strata Titles) Act1961.
18
 One of the modifications made was provision for the 
subdivision of buildings into parcels, compared to the subdivision of land as in the Australian 
provisions.
19
 The main features of the Malaysian concept of subdivision of buildings in the 
NLC during the early years were:
20
 
 
i. The main units in the subdivided buildings were known as parcels. Each parcel 
was issued with a subsidiary title. There was no accessory or utility parcel; 
 
ii. Upon approval of a subdivision, a strata register was opened based on the 
subdivision plan. Each proprietor received a separate subsidiary title while the 
main title to the lot remained vested in the management corporation; 
 
iii. Lands and buildings which did not form part of the parcel were defined as the 
common property and were vested in the management corporation. The 
management corporation was formed upon the opening of the strata register and 
all proprietors were members of the management corporation; 
 
iv. Common property could be utilised by all proprietors. The management and 
maintenance expenses of common property were funded by contributions from all 
proprietors;   
 
v. The management corporation took care of the insurance, payment of quit rent and 
other bills arising from the common property.   
 
                                                          
18
  Sihombing, ibid, at 162-164. 
19
  Wong, above note 6 at 122-123. 
20
  Ibid. 
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In the earlier stages of the implementation of the NLC, several weaknesses were identified 
with regard to issuance of strata titles and other governance issues. For example, there was no 
provision in cases where the management corporation failed to carry out its functions and 
duties.
21
 There was also inadequate provision for recovery of money from parcel proprietors 
who failed to pay a contribution to the management fund other than court action by way of 
summons. In addition, there was no obligation for the original proprietor to apply for 
subdivision of buildings.
22
 
 
Rapid urban growth and the increasing number of high-rise buildings throughout Peninsular 
Malaysia in the early 1980s demanded a more comprehensive legislative approach to 
regulating strata schemes.
23
 Even though many amendments were made to the NLC 
provisions, the fast pace of property development incorporating modern and luxury living 
with more shared facilities such as swimming pools, squash and tennis courts, gymnasium, 
games room and many other facilities, caused the provisions in the NLC to be inadequate.
24
 
There was no provision, for example, to allow for a phased development of residential and 
commercial complexes while developers had already started venturing into mega property 
developments, each on the scale of a new township.
25
 There were also no provisions on 
accessory parcels such as parking lots, store rooms and garages.
26
 In addition, the provisions 
relating to strata title were scattered throughout different parts of the NLC making it difficult 
to find the relevant law.
27
 The Federal Government took the view that it was necessary to 
introduce separate legislation dealing with strata titles and this led to the development and 
                                                          
21
  Teo, above note 1 at 12-13; Teo (1987) above note 6 at 4-5. 
22
  Ibid. 
23
  Wong, above note 6 at 122; Maidin et al, above note 6 at 575-576; Shukri and Maidin, above note 6 at 4-5. 
24
  Maidin et al, ibid at 576; Shukri and Maidin, ibid. 
25
  Teo, above note 1 at 12-13. 
26
  Faizal Kamarudin, ‘The Management Corporation under the Strata Titles Act 1985: Issues Surrounding its 
Establishment and Operation in the State of Penang’ (LLM Dissertation), University of Malaya, 2006) at 17-18. 
27
  Maidin et al, above note 6 at 576. 
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enactment of the STA.
28
 Important provisions in the STA pertaining to governance are 
discussed in the next section. 
 
2.4 THE STRATA TITLES ACT 1985 (STA)  
The STA was tabled in the Malaysian Parliament in April 1985 and gazetted in May 1985.
29
 
According to the Minister of Land and Regional Development, the enactment of the STA was 
aimed at consolidating the legislation in response to development needs, and to enable the 
government to carry out its socio-economic objectives through the improvement of rules and 
procedures relating to strata title.
30
 Most of the provisions in the STA were taken from the 
former NLC provisions with some additions and amendments to further improve the whole 
system of strata titles in Malaysia.
31
 New provisions were also introduced which were not 
parts of the NLC such as the concept of an accessory parcel, phased development and 
issuance of strata titles for low-cost buildings.
32
 
 
Many teething problems were encountered in the early period of the operation of the STA, 
particularly in relation to applications for subdivision and the issuance of strata titles.
33
 Issues 
also arose as a result of increasingly rapid rates of urbanisation and the introduction of new 
development concepts.
34
 The STA was amended in both 1990
35
 and in 1996
36
 in order to 
improve processes for applications for subdivision, to reduce the level of bureaucratic ‘red-
tape’ around strata title, and to protect purchasers and consumers.  
                                                          
28
  Teo, above note 1 at 13. 
29
  Teo, ibid at 13-14. 
30
  Malaysia, Parliamentary Debates (1985) Dewan Rakyat, Sixth Parliament, at 2261-2264. 
31
  See Khadijah Hussin, ‘Legislative History of Strata Title and Their Contemporary Uses’ (2009) 4 (2) 
Malaysian Journal of Real Estate at 26. 
32
  STA (Act 318) s 10(4)(c), 10(A)(1) and s 64.  
33
  Malaysia, Parliamentary Debates (1989) Dewan Rakyat, Seventh Parliament, at 161-190; See also Teo 
Keang Sood, ‘Overcoming Teething Problems and More’ (1990) 1 MLJ lxxxi. 
34
  Ibid. 
35
  Strata Titles (Amendment) Act 1990 (Act A753) which came into effect on 23
rd
 February 1990. 
36
  Strata Titles (Amendment) Act 1996 (Act A951) which came into effect on 2
nd
 August 1996. 
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In 2001, major amendments were made to the STA.
37
 The amendments were intended to 
provide alternative avenues for the resolution of disputes, to simplify strata title application 
procedures, and to improve the management and maintenance of strata schemes. One of the 
significant improvements made in the amendments was the establishment of the Strata Titles 
Board (the Board).
38
 The establishment of the Board was an effort by the government to 
improve the quality of strata living.
39
 With this, it was also hoped that many disputes 
involving proprietors and management corporations could be resolved without having to go 
to court.
40
 However, the amendments in 2001 failed to effect any real changes to dispute 
resolution processes in the strata system.
41
 
 
In 2007, the government amended the STA and tried to address the inadequacies in the STA, 
particularly pertaining to the establishment and the jurisdictions of the Board. However, the 
amendments again failed to “activate” the operations of the Board. Many new issues also 
arose as a result of the introduction of the new amendments, hence paralysing the whole 
structure of the Board.
42
 Among the issues affecting the operations of the Board were the 
appointment of the members of the Board and the enactment of the rules of the Board.
43
 
Details of the establishment, jurisdiction and operations of the Board are further discussed in 
this Chapter under the heading “Dispute resolution processes under the STA.” 
 
An additional major inadequacy of the STA concerned the management corporation’s pre-
formation period and the monitoring and enforcement of the rights and duties of the 
                                                          
37
  Strata Titles (Amendment) Act 2001 (Act A1107) which came into effect on 1 December 2001. 
38
  See Malaysia, Parliamentary Debates (2001) Dewan Rakyat Tenth Parliament, pp 128-181. 
39
  Teo, above note 1 at 16. 
40
  Shukri and Maidin, above note 6 at 201-202. 
41
  It is considered “regrettable” because the state authorities just need to enact Strata Titles Board Rules to 
activate the Board but they did not.  
42
  Roger Tan ‘Resolving Tenancy Disputes’, The Star Online, Sunday, 12th June 2011, 
<http://thestar.com.my/news/story.asp?file=/2011/6/12/focus/8886413&sec=focus> accessed on 16
th
 April 
2012. 
43
  STA, s 67A(3) and STA, s 81(ab);Teo, above note 1 at 752.  
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contracting parties (vendors and purchasers) pertaining to the maintenance and management 
of buildings intended for subdivision.
44
 The Parliamentary Debates of the 11
th
 Parliament 
indicate that many common problems were faced by stakeholders during the pre-formation 
period of the management corporation and almost invariably the problems that occurred 
continued after the formation of the management corporation under the STA.
45
 
 
Examples of such problems include: huge outstanding service charges owed by the 
purchasers before the formation of the management corporation, delay in the transfer of titles 
from the vendor to the purchasers, non-audited statements of account, missing documents 
such as building plans, certified strata plans, documents of title of the lot and insurance 
certificates.
46
 As the problems tended to continue after the formation of the management 
corporation in most cases, there was a significant impact on the efficacy of the day to day 
operations of the management corporation.
47
 In addition, an action under the STA for any 
breach of the terms of the agreement by any party was costly and time consuming. This was 
because a remedy for breach could only be obtained from the Court.
48
 
 
The ongoing problems with the operation of the STA, notwithstanding the multiple efforts of 
the government to remedy these issues through cycles of amendments within a short period of 
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time, resulted in the decision to enact new legislation, the BCPMMA. Details of the 
BCPMMA are discussed in the following section.  
 
2.5 THE BUILDING AND COMMON PROPERTY (MAINTENANCE AND 
MANAGEMENT) ACT 2007 (BCPMMA) 
 
In 2007, the government introduced the BCPMMA to provide for the proper maintenance and 
management of buildings and the common property before the formation of the management 
corporation under the STA.
49
 Unlike the Singaporean Building Maintenance and Strata 
Management Act (2004) (BMSMA),
50
 the BCPMMA is only applicable to buildings or land 
intended for subdivision into parcels.
51
 Matters that are related to strata schemes including 
maintenance and management of common property and dispute resolution processes after 
subdivision of buildings are still provided by the STA. 
 
For the purpose of administering and regulating the provisions of the BCPMMA and certain 
provisions of the STA, the BCPMMA establishes a Commissioner of Buildings (COB).
52
 The 
COB is given the responsibility of administering all the provisions in the BCPMMA and has 
powers which extend to cover Part VI and VII of the STA,
53
 which concern the rights and 
obligations of parcel proprietors and the management of subdivided buildings. The 
BCPMMA also creates a Joint Management Body (JMB) which is equivalent to the 
management corporation under the STA. Even though the responsibility of establishing the 
                                                          
49
  Malaysia, Parliamentary Debates, Dewan Rakyat, Eleventh Parliament 12 December 2006 at 119-127, 13 
December 2006 at 27-63. (Hon. Datuk Seri Ong Ka Ting, Minister for Housing and Local Government) 
50
  BMSMA, s 5. 
51
  BCPMMA,s 2.Under the heading Interpretation, “building or land intended for subdivision into parcels”  
means (a) any building or buildings having two or more storeys in a development area and intended to be 
subdivided into parcels; and any land on the same lot intended to be subdivided into parcels to be held under a 
separate strata title or for which an application for subdivision has been made under the STA; or (b) any 
development area having two or more buildings intended to be subdivided into land parcels as defined in the 
STA. 
52
  Salleh Buang, ‘Law of Unfulfilled Expectations,’ New Straits Times, Property Section – Land Matters at 10, 
21
st
 May 2010. New Straits Times is one of the leading English daily in Malaysia. 
53
  BCPMMA s 3(2). 
55 
 
JMB is given to the Developer, the BCPMMA provides that representatives from the 
Developer and from the purchasers must sit in the Joint Management Committee (JMC), a 
committee established during the first meeting between the Developer and all purchasers.
54
 
 
The main reason for the government’s introduction of the BCPMMA was to provide 
legislative provisions that govern the maintenance and management of buildings and 
common property intended for subdivision. Prior to the enactment of the BCPMMA, 
purchasers had to rely on the developer to carry out maintenance and management of the 
building according to the terms of the Sale and Purchase Agreement (SPA) signed between 
them. Common complaints by purchasers related to the poor maintenance and management 
services provided by the developer while the developers frequently complained about arrears 
in payment of maintenance fees by the purchasers and lack of sense of responsibility among 
the residents in ensuring the safety, cleanliness and the functioning of common property and 
facilities in the strata schemes. To make matters worse, there was no government agency 
responsible for resolving the problems of maintenance and management in these buildings. 
The parties’ only recourse was to enforce contractual terms in a court of law.  
 
After few years in force, the implementation and enforcement of the BCPMMA encountered 
many issues and problems. While the provisions in the BCPMMA generally cover all issues 
in the buildings intended for subdivision, the mechanism for implementing and enforcing the 
BCPMMA is substantially lacking, and the efficiency and effectiveness of the COB is often 
questioned by the stakeholders in the strata schemes such as purchasers and developers. 
Considering the raft of issues surrounding the BCPMMA, it is argued that many provisions in  
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BCPMMA, particularly in relation to the duties and powers of the COB, are conflicting, 
inconsistent and confusing. Critics have attributed this problem to defective legislative 
processes.
55
 Some of the policies contained in the strata legislation for example do not 
effectively test propositions and are not based on comprehensive research and cost benefit 
analysis.
56
 
 
Due to the many legal and technical issues in the BCPMMA and the STA, the government 
finally embarked on a major reform regarding strata legislation in Peninsular Malaysia. In a 
drastic move it repealed the BCPMMA, restructured the functions and jurisdictions of the 
STA and enacted a new law, the SMA, to replace the BCPMMA. The next section describes 
the amendments to the STA to be followed by discussion on the enactment of the new law, 
the SMA. 
 
2.6 THE STRATA TITLES (AMENDMENT) ACT 2013 (ACT A1450) 
In November 2012, the government introduced major reforms to the strata title system in 
Peninsular Malaysia which include amendments to the STA.
57
 Among the important changes 
that have been made to the STA are: Part VII on the management and maintenance of the 
strata buildings and Part IXA on dispute resolution for strata scheme disputes in the STA 
were repealed.
58
 According to the Minister of Natural Resources and Environment, there 
were three main reasons for these amendments.
59
 First, many of the strata developments in 
Peninsular Malaysia have failed to obtain strata titles due to land issues. Second, it was 
necessary to address the issues of strata buildings which had been built in a manner not 
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according to or consistent with the approved building plan or which encroached into the 
adjacent lots. The third problem concerned issues relating to a developer’s company being 
declared insolvent or becoming dormant.
60
 As a result, applications for the subdivision of 
buildings and issuance of strata titles could not be made. In order to address these issues, the 
government introduced provisions changing the procedures for applications for subdivision 
and strata titles, improvements to the forms, introduction of computerised strata title system 
and increasing the punitive provisions with regard to breaches under the STA.
61
 A total of 
forty six amendments were made and incorporated in the amended STA.
62
 The Strata Titles 
(Amendment) Act 2013(Act A1450) was gazetted on 7
th
 February 2013. 
 
Another important aspect of the amendments to the STA which was not mentioned 
specifically in the Minister’s speech in the Parliament was the separation of the legislative 
function in the STA. Previously, the STA provided provisions for the development of strata 
schemes and the management of strata schemes. These included dispute resolution processes 
for strata schemes which had been issued with strata titles. The responsibility of managing 
and enforcing strata legislation for high-rise buildings was given to the State Lands and 
Mines Department. While it is logical for the development of strata schemes including 
matters pertaining to subdivision and issuance of strata titles to be placed under the 
jurisdiction of the State Lands and Mines Department, issues and problems relating to the 
management of strata schemes including strata scheme disputes should instead be dealt with 
by a separate legislation and preferably different government agency.  
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This approach has been adopted in other common law jurisdictions such as Singapore and 
Queensland.
63
 The enactment of the SMA which assumes jurisdiction over issues of 
management and dispute resolution of strata schemes is in fact a strategic move by the 
Government of Malaysia to increase the efficiency and effectiveness of laws pertaining to 
strata developments as well as the delivery system of the agencies involved. The next section 
discusses the enactment of an important piece of legislation for the management of strata 
buildings in Peninsular Malaysia, the SMA. One of the most significant aspects of SMA is 
the establishment of a Strata Management Tribunal (Tribunal) to adjudicate disputes in strata 
schemes in Peninsular Malaysia. Once the SMA becomes effective, the Board established 
under the STA will be officially abolished.  
 
2.7 THE STRATA MANAGEMENT ACT 2013 (SMA) 
The major reforms to the strata legislation in 2012 also saw the repeal of the BCPMMA and 
enactment of a new Act, the SMA.
64
 According to the Minister of Housing and Local 
Government, the reforms were inevitable due to reasons such as:
65
 
 
i. The increasing number of complaints and disputes in strata schemes in Peninsular 
Malaysia from 10,640 in 2009 to 19,075 in 2011; 
ii. Inadequate punitive provisions in the BCPMMA;  
iii. The BCPMMA did not provide for mixed development; 
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iv. Issues with unmarked common property in the development plan; 
v. No provisions on the calculation method for shares; 
vi. Problems with the transition process for the joint management body (JMB) and 
the management corporation; 
vii. Confusion over the election processes of committee members in the JMB and 
management corporation; 
viii. Conflicting interpretation and terms in the BCPMMA and the STA; 
ix. The increased number of disputes being filed in the court due to the absence of 
formal dispute resolution processes for strata schemes; and 
x. The complicated appeal process for decisions by the Commissioner of Buildings 
(COB). 
 
The enactment of the SMA has seen various improvements made to all aspects of the 
governance of strata schemes in Peninsular Malaysia such as the expansion of the department 
of the COB at local authority level, improvements in the provisions for the management of 
buildings intended for subdivision, improvements in the provisions for management of 
buildings by the management corporation, enforcements and penalties, the establishment of 
maintenance and sinking fund accounts, appointment of managing agents, by-laws and 
various aspects of insurances. Of central importance to these improvements have been those 
changes made to the regulatory roles of the COB and the dispute resolution process.
66
 The 
COB has been given more powers to enforce the statutory provisions pertaining to the 
management and maintenance of high-rise buildings before and after subdivision processes.
67
 
The SMA also establishes the Tribunal to adjudicate disputes in strata schemes.
68
 While the 
improvements made in the SMA could potentially increase efficiency in the governance of 
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strata schemes, this thesis argues that the scope of dispute resolution processes under the 
SMA is still limited to enforcement and short-term adjudicative solutions. Deliberations on 
the advantages and disadvantages of the Tribunal are discussed in the following sections of 
this Chapter. 
 
To conclude, the absence of a formal dispute resolution mechanism for strata scheme disputes 
in Peninsular Malaysia has been cited as one of the government’s reasons for introducing 
major reforms in strata title legislation in 2013.
69
 In order to highlight the current 
development of dispute resolution processes in the strata legislation in Peninsular Malaysia, 
the next sections analyse a range of powers of the Board, the Tribunal and the COB in 
resolving disputes for strata schemes and the future outlook for the Tribunal.
70
 
 
2.8 DISPUTE RESOLUTION PROCESSES UNDER THE STRATA TITLES ACT 1985 
(STA) 
 
When the first strata legislation, the STA, was formally introduced in Peninsular Malaysia in 
1985, there was no provision for a dispute resolution processes. Disputes pertaining to 
governance issues or neighbours quarrelling over anti-social behaviours in strata schemes 
were referred at that time to the State Lands and Mines Department or to courts for 
resolution.
71
 However, the legislative powers of the Director of the Lands and Mines 
Department in resolving disputes involving governance issues or anti-social behaviours were 
limited.
72
 In most matters, the role of the Director was merely advisory.
73
 Meanwhile, 
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61 
 
because of the costly and time consuming nature of litigation, it was not a remedy preferred 
by the relevant parties for minor issues such as parking lot entitlement, usage of common 
facilities or various breaches of the by-laws.
74
 
 
After a long period of systemic problems in strata dispute resolution in Peninsular Malaysia, 
the Government of Malaysia took the initiative to introduce a Strata Titles Board (the Board) 
in 2001. With the establishment of the Board, it was hoped that many disputes involving 
proprietors and management corporations would not need to be referred to the court and the 
advisory role of the State Lands and Mines Department would be relieved.
75
 At the same 
time, the duration and the costs of the resolution of disputes would also be reduced.
76
 The 
establishment of the Board represented an important avenue for dispute resolution with less 
formality and higher flexibility compared to court litigation.
77
 It was also in line with the 
intention of the legislature to provide a faster, cheaper and simpler dispute resolution 
process.
78
 
 
The intention of the Malaysian Federal Government to establish a less formal, inexpensive 
dispute resolution system for strata disputes in Peninsular Malaysia was highlighted by the 
Hon. Deputy Minister of Land Development and Cooperatives during the second reading of 
the Bill, the Strata Titles (Amendment) Act 2001 in Parliament:
79
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Currently, the management corporations will try to resolve problems and 
disputes among the parcel proprietors before such disputes being referred to 
the court. Sometimes, the Director will be the mediator between the 
management corporation and the parcel proprietors or between parcel 
proprietors. However, the Director has no power to impose any directive on 
the parties. To resort to court would take a long time and at the same time 
be costly. The Government believes that a mechanism needs to be 
established to address such disputes and problems without having to go to 
court. A Strata Titles Board is proposed to resolve any disputes or issues 
arising from the management of subdivided buildings. The same 
mechanism can be found in other countries such as Singapore and 
Australia. 
 
When the Board was initially established in 2001 it was accorded specific powers to receive 
applications and to issue orders. The STA provides that only a proprietor or management 
corporation or any person or body having a registered interest in a parcel may apply to the 
board for the resolution of a dispute.
80
 Ten specific orders were capable of being issued by 
the Board relating to disputes, to: amend by-laws,
81
invalidate purported by-laws,
82
 invalidate 
proceedings,
83
 vary certain rates of interest,
84
 nullify a meeting or resolution when voting 
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rights of lawful owners had been denied or due notice had not been given,
85
 vary the amount 
of insurance,
86
 settle disputes on cost of repair,
87
 to direct parties to make or pursue an 
insurance claim,
88
 ensure access to information,
89
 and require consent by the management 
corporation in relation to issues affecting common property.
90
 It is apparent that from its 
establishment, the jurisdiction of the Board only covered disputes pertaining to governance 
aspects of strata title systems. Disputes on breaches of by-laws involving noise, smells, pets 
and other anti-social behaviour were not within the jurisdiction of the Board. Disputes on 
such matters which have significant impact on the physical and emotional well-being of the 
members of strata schemes still had to be resolved informally or referred to the courts for 
litigation.
91
 
 
In 2007, the Malaysian Federal Government decided that some provisions in the STA 
pertaining to the establishment and jurisdiction of the Board needed to be further amended to 
improve the overall processes and to make the Board operational in all states in Peninsular 
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Malaysia.
92
 These amendments included placing the Board under the jurisdiction of the 
Federal Government instead of the state authorities and extending the jurisdiction of the 
Board to include any dispute arising from strata schemes.
93
Again, the amendments in 2007 
failed to properly activate the much-anticipated Board and its role. Many new issues have 
arisen along with the new amendments, paralysing the whole structure of the Board.
94
 
 
One of the issues arising pursuant to the 2007 amendments concerns the appointment of 
Board members. Prior to the amendments, the members of the Board (including the President 
and the Deputy President) were appointed by the State Government. After the amendments, 
the power of appointment was given to the Minister of Natural Resources and Environment 
of the Federal Government.
95
Another issue relates to the rules of the Board. As stated above, 
section 81 of the STA provides that the State Authority may make rules with regard to the 
practice and procedure of the Board.
96
 This section was not amended in the 2007 
amendments despite the move by the federal government to take over the establishment and 
operations of the Board. It is argued that placing the Board under the administration of the 
federal government with the power to appoint members of the Board while the responsibility 
to enact the Board’s rules still lies with the state authority did not reflect the constitutional 
principles of having a uniform law on matters under the State List. It is further argued that the 
controversial decision by the federal government on this matter further delays and affects the 
formation and the operation of the Board.
97
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In that same year, the federal government introduced a new law, the BCPMMA to provide for 
the proper maintenance and management of buildings and the common property before the 
formation of the management corporation.
98
 The BCPMMA further creates a COB for the 
purpose of administering and regulating the provisions in the BCPMMA and certain 
provisions in the STA.
99
 
 
The COB has been given substantial responsibilities by the law and is required to fulfil many 
roles and responsibilities in discharging the duties.
100
 The role of the COB is that of an 
administrator who monitors compliance with all provisions in the BCPMMA. The COB also 
acts as a legal advisor who facilitates the resolution of disputes between purchasers and 
developers. However, the role of the COB, particularly in relation to dispute resolution, has 
not been expressly articulated in the BCPMMA or the STA.
101
 
 
Only section 16 (5) of the BCPMMA specifically mentions the role of the COB in the 
resolution of disputes, and this is limited by that section to disputes regarding the building 
maintenance account. Other than that, the COB is expected to be proactive in resolving 
disputes arising from the performance of the duties and powers of the Joint Management 
Body (JMB) prior to the formation of the management corporation.
102
There is no mention in 
the STA of the COB’s role in resolving disputes after the formation of the management 
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corporation other than section 41A (2) which provides that the COB may determine the 
contributions payable during the initial period if any proprietor is not satisfied with the 
amount determined by the original proprietor.  
 
The developments of strata legislation for the past twelve years (2001-2013) show that 
numerous efforts have been made by the government to improve dispute resolution processes 
for strata schemes particularly by the establishment of the Board. Little was achieved as a 
result.
103
 The Board which was established in 2001 is still not operating, the COB created in 
2007 under the BCPMMA is given limited jurisdiction with regard to dispute resolution, and 
the only reference for a complete dispute resolution process in strata systems in Peninsular 
Malaysia can be found in the Guidelines published by the Office of Director General of 
Lands and Mines (Guideline 1.1).
104
 However, the Guideline 1.1 has limited statutory effect 
as the Guideline 1.1 is only a departmental circular and there is no evidence to show that the 
processes prescribed by the Guideline 1.1 have been implemented by the state authorities.
105
 
 
The life of the Board finally came to an end when the Parliament decided to abolish it and 
repealed the provisions establishing the Board in the STA by way of Strata Titles 
(Amendments) Act 2013. As a substitute, the government established a Strata Management 
Tribunal (Tribunal) under the SMA. Pursuant to the abolition of BCPMMA, the provisions 
relating to the COB found in the repealed BCPMMA are re-enacted in the SMA. The powers 
of the COB are significantly enhanced under the SMA and the administrative aspects of the 
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Natural Resources and Environment, Malaysia. See also Kamarudin, above note 9 at cxxviii.     
105
Ibid. See also Buang, above note 52. 
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COB are improved.
106
 The functions, jurisdictions and procedures for the Tribunal as well as 
the powers of the COB in dispute resolution processes are discussed in the following section. 
 
2.9 DISPUTE RESOLUTION PROCESSES UNDER THE STRATA MANAGEMENT 
ACT 2013 (SMA) 
 
2.9.1 Procedures of the Tribunal 
The SMA was passed by Parliament in November 2012 and gazetted on the 8
th
 February 
2013. With the enactment of the SMA, the Parliament simultaneously repealed the 
BCPMMA and many provisions in the STA.  Subsequently, provisions on the joint 
management body (JMB)
107
 and the Commissioner of Buildings (COB)
108
 have been re-
enacted and improved in the SMA. With respect to dispute resolution processes, the Strata 
Titles Board in the STA has been abolished and the Strata Management Tribunal (the 
Tribunal) established.
109
 Under the SMA, the functions of the Tribunal are very similar to the 
previous Board except for some changes in terms of membership of the Tribunal and 
improvements in the rules and procedures of the Tribunal compared to the Board.
110
 
 
Section 124 (1) and (2) of the SMA provide that regulations in respect of the Tribunal may be 
made by the Minister in order to regulate matters such as the duties and powers of the 
members of the Tribunal, Secretary and staff, limit of the award, procedure for the Tribunal, 
forms, fees, prescribing the costs or amount of interest applicable to proceedings in the 
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  SMA, Part II, s 4(1)-(6).  
107
  SMA, Part IV, Chapter 3; BCPMMA, Part III. 
108
  SMA, s 4; BCPMMA, s 3. 
109
  STA, Part IXA; SMA, Part IX. 
110
  For example, in the STA, a division of Board requires two board members for a sitting chaired by the 
President or Deputy President while SMA requires only the Chairman or the Deputy Chairman or any of the 
members of the Tribunal for a sitting. See STA, s 67A (6) and SMA, s 109(1). See also Nor Asiah Mohamad 
and Azlinor Sufian, ‘Development on Management of Strata Disputes in Peninsular Malaysia: The Way 
Forward.’ A paper presented at 4th International Conference on Business and Economic Research (4th ICBER 
2013), 4-5 March 2013, Golden Flower Hotel, Bandung, Indonesia, at 223-224. 
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Tribunal and other relevant matters. At the time of completing this thesis, the SMA is still 
ineffective as the regulations are still pending.
111
 
 
Examination of the provisions of the SMA pertaining to the Tribunal shows that the Tribunal 
consists of a Chairman and a Deputy Chairman to be appointed by the Minister in charge of 
the local government.
112
 For the members of the Tribunal, not less than twenty members can 
be appointed by the Minister from among the Judicial and Legal Service officers and from 
among advocates and solicitors.
113
 Despite having a relatively large number of members, the 
jurisdiction of the Tribunal may be exercised by the Chairman or the Deputy Chairman or 
any of the members sitting alone. However, there can be more than one sitting day and at 
such time and place as the Chairman may determine.
114
 
 
The SMA provides a list of persons or bodies entitled to file a claim with the Tribunal. They 
include “a developer, a purchaser, a proprietor/original proprietor, a joint management body, 
a management corporation, a subsidiary management corporation, a managing agent and any 
other interested person with the leave of the Tribunal.”115 When an application has been filed 
with the Tribunal, a person is not allowed to file the same claim in court unless the 
application in the Tribunal is withdrawn, abandoned or struck out.
116
 The Tribunal has 
jurisdiction over fourteen types of disputes
117
 such as performance or failure to perform any 
function, duty or power conferred or imposed by the SMA,
118
 disputes on costs or repairs to 
                                                          
111
  The SMA and the regulations are expected to come into operation by the end of the year. See above note 66. 
112
  SMA, s 103(1)(a). 
113
  SMA, s 103(b)(i) and(ii). 
114
  SMA, s 109(1). Advocates and Solicitors as defined in the Legal Profession Act 1976, Advocates Ordinance 
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  SMA, s 107. 
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  SMA, s 106(1). 
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  SMA, Fourth Schedule, Part 1.  
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  SMA, Fourth Schedule, Part 1, para 1. See also s 70(7) on the breaches of the by-law and recovery of 
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buildings intended for subdivision (subjected section 16N of the Housing Development 
(Control and Licensing) Act 1966),
119
 disputes pertaining to charges and sinking funds,
120
 
general meetings,
121
 meeting proceedings,
122
 resolutions,
123
 amendments of by-laws,
124
 
interest rates,
125
 insurance,
126
 supply of information or documents,
127
 consent with regard to 
alterations of common property or limited common property
128
 and disputes with regard to 
the Commissioner’s decision.129 
 
Based on this jurisdiction, the Tribunal may issue various types of order provided in Part 2 of 
the Fourth Schedule of the SMA.
130
 However, other than the power to make any order of 
which it has jurisdiction to make under Part 1 of the Fourth Schedule, the Tribunal may issue 
any other order as it deems just and expedient.
131
 This power to make “any order it deems just 
and expedient” is equivalent to the power of the Board in the repealed Part XIA of the 
STA.
132
 The Tribunal may also make such ancillary or consequential orders or provide relief 
as may be necessary to give effect to any order made by the Tribunal.
133
 For breaches of the 
by-laws, the SMA provides that the management corporation or any proprietor shall be 
entitled to apply to the Tribunal to enforce the performance of, or to restrain the breach of, 
any by-laws and recover damages arising from the breach.
134
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  SMA, Fourth Schedule, Part 1, para 2. 
120
  SMA, Fourth Schedule, Part 1, para 3. 
121
  SMA, Fourth Schedule, Part 1, para 4. 
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  SMA, Fourth Schedule, Part 1, para 5. 
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  SMA, Fourth Schedule, Part 1, para 6-7. 
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  SMA, Fourth Schedule, Part 1, para 14 
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For the purpose of conducting proceedings, the Tribunal is given the power to determine the 
rules and procedures pertaining to statements of claim and defence, discovery and production 
of documents, relevance and admissibility of evidence and summonses for witnesses.
135
 
While the SMA provides that every party shall be entitled to attend the hearing of a claim and 
be heard, representation by an advocate and solicitor is not allowed unless the Tribunal is of 
the opinion that the matter involves complex issues of law and one party will suffer severe 
financial hardship if representation by an advocate and solicitor is denied.
136
 
 
The SMA encourages the parties in dispute to reach a mutual agreement by way of 
negotiation. It is provided in the SMA that the Tribunal will assess whether it is appropriate 
to assist the parties to negotiate and reach a mutually acceptable resolution.
137
 If the parties 
agree on a settlement, the Tribunal shall approve and record the settlement as if it is an award 
of the Tribunal.
138
 If the Tribunal is of the opinion that it is not appropriate to assist the 
parties in negotiation or the negotiation has failed to reach an agreed settlement, the Tribunal 
shall proceed to determine the claim.
139
 
 
With regard to process efficiency, the SMA requires that the Tribunal make an order or award 
pertaining to the claim within two months after the first hearing.
140
 In upholding the 
principles of natural justice, the Tribunal is also required to give reasons for its decision.
141
 
The order of the Tribunal is final and binding on all parties.
142
 Failure to comply with the 
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  SMA,s 114(2). 
136
  SMA, s 110(2). 
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order of the Tribunal is an offence and upon conviction, such person is liable to a fine not 
exceeding RM$250,000 or imprisonment not exceeding three years or both.
143
 
 
The SMA restricts the disputing parties from appealing the decision of the Tribunal in the 
High Court except on points of law. The SMA also provides that any party not satisfied with 
the award given by the Tribunal may challenge the award in the High Court of Malaya on the 
ground of serious irregularity.
144
 Serious irregularities of these kinds include a failure of the 
Tribunal to exercise the principles of natural justice,
145
 a failure of the Tribunal to deal with 
all the relevant issues
146
 or the effect of the award is found to be uncertain or ambiguous.
147
 
 
2.9.2 Analysis of the dispute resolution processes under the SMA 
The Government’s policy agenda behind the establishment of the Tribunal is aimed at 
providing a dispute resolution mechanism that is simpler, faster and more flexible than court 
processes.
148
 Litigation in courts can be time consuming,
149
 expensive,
150
 and in some cases, 
the matter may be too trivial for intervention by a Court.
151
Other common law jurisdictions 
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  Teo, above note 1 at 755-756; Baum, ibid at 937; Scott E. Mollen, ‘Alternative Dispute Resolution of 
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Fences Aren’t Enough: The Use of Alternative Dispute Resolution to Resolve Disputes Between Neighbours 
(2002) 18 Ohio State Journal of Dispute Resolution 884 at 887. 
72 
 
such as Victoria,
152
 Australian Capital Territory
153
 (ACT) and Western Australia
154
 in 
Australia and British Columbia
155
 in Canada, have also resorted to adjudicative approaches 
by a Tribunal as part of the dispute resolution mechanisms for strata scheme disputes as well 
as non-adversarial approaches such as negotiation and mediation.  
 
The use of non-adversarial approaches in the first or second layer of dispute resolution 
processes as found in Victoria, Queensland and British Columbia is intended to minimise the 
role of adjudication in resolving strata scheme disputes. Lon Fuller for example, is skeptical 
about the use of adjudication in matters of deep social conflict such as disputes between 
neighbours. According to Fuller, “adjudication is not a proper form of social ordering in those 
areas where the effectiveness of human association would be destroyed if it were organised 
about formally defined “rights” and “wrongs.”156 Menkel-Meadow further argues that 
adjudication is most unsuitable in “polycentric” disputes. This is where multiple parties or a 
multiplicity of interests might be affected by the disputes or where decision on one legal issue 
might have great impact on other interrelated issues or relationships.
157
 According to Smith, 
“in most cases involving on-going relationships, mediation, with its emphasis on the future 
rather than the past, may be a better process for settling the dispute than formal 
adjudication.”158 Pavlich is also of the opinion that “minor disputes between people with on-
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  See Owners Corporation Act 2006 (Vic), s 161. See also Kathy Douglas, Robin Goodman and Rebecca 
Leshinsky, ‘Models of Mediation: Dispute Resolution Design under the Owners Corporation Act 2006 (Vic)’ 
(2008) 19 Australasian Dispute Resolution Journal 95 at 97. 
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  See for example ACT Civil and Administrative Tribunal Act 2008, s 35 on mediation. 
154
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OhioState Journal on Dispute Resolution 1 at 21. 
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  David N. Smith, ‘A Warmer Way of Disputing: Mediation and Conciliation’ (1977-1978) 26 Am. J Comp. L. 
Sup.205 at 211. 
73 
 
going relationships should be dealt with informally in the community, using hospitable 
mediation techniques to settle their disputes.”159 
 
2.9.2.1 Negotiation and adjudication by the Tribunal 
The Tribunal established by the SMA is given broad powers to adjudicate disputes between 
parties having interests in the strata schemes in Peninsular Malaysia.
160
 The SMA also 
provides that the Tribunal may assist the parties to negotiate an agreed settlement with regard 
to any claims that come within the jurisdiction of the Tribunal prior to adjudication processes. 
It is argued that the decision by the legislatures to include non-adversarial processes in 
addition to the adjudicative approach of the Tribunal is commendable and consistent with the 
practice in leading common law jurisdictions such as Singapore, Queensland in Australia, 
Florida in the United States and British Columbia in Canada. However, not all disputes can 
be resolved by non-adversarial approaches such as negotiation under the SMA. The Tribunal, 
upon receiving an application for dispute resolution has to carry out early assessment on 
whether such disputes are appropriate for negotiation prior to adjudication.
161
 If the Tribunal 
finds that it is inappropriate to assist the parties to negotiate, the Tribunal may proceed with 
adjudication.
162
 Further analysis of the provisions in the SMA pertaining to the assisted 
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  George C. Pavlich, Justice Fragmented: Mediating Community Disputes under Postmodern Conditions 
(Routledge, London, 1996) at 3.  
160
 Analysis shows that the Strata Management Tribunal resembles closely the Tribunal for Homebuyer Claims, 
another Tribunal under the administration of the Ministry of Housing and Local Government. The move by the 
government to replicate the Tribunal for Homebuyer Claims is not surprising given the strong performance of 
the Tribunal for Homebuyers Claims. According to the Minister of Housing and Local Government, since its 
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st
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negotiation process has shown that it is not structured and that the role of the Tribunal in the 
whole process is not really clear.
163
 
 
One of the potential problems that may arise from lack of structure in Tribunal-assisted 
negotiations is that there is a possibility for the Tribunal to pressure the parties to change 
position, which may cause them to make concessions and opt for quick settlement.
164
 If the 
Tribunal were to succumb to this temptation, given its power over the negotiating parties, its 
role would shift from being facilitative or evaluative to determinative.
165
 This risk is 
heightened by the fact that the Tribunal under the SMA is required to settle disputes 
expediently within sixty days.
166
 According to Pruitt, the pressure tactics employed in non-
adversarial processes such as negotiation or mediation can defeat the basic goal of creating 
opportunities for the parties to achieve self-determination.
167
 
 
The physical and social constructs of strata living are different from those found in traditional 
neighbourhoods. One of the differences is the existence of a set of rules or by-laws to 
regulate the control, management, administration, use and enjoyment of common property 
and private units in strata neighbourhoods.
168
 The by-laws must be enforced by the 
management corporation and its elected committee members.
169
 In Peninsular Malaysia, the 
by-laws are provided by the statute and cannot be amended by the management corporation 
or any other parties. However, the SMA also provides that the management corporation may 
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  SMA, s 112(1)-(4). 
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  Dean G. Pruitt, ‘Process and Outcome in Community Mediation’ (1995) Negotiation Journal 365 at 368. 
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  Ibid. See also Laurence Boulle, Mediation: Principles, Process, Practice, (3
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 Edition, LexisNexis 
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make additional by-laws on matters such as the keeping of pets, parking, floor coverings and 
behaviour.
170
 Analysis of the jurisdiction of the Tribunal shows that, whilst it has the power 
to hear and determine any claims under Part 1 of the Fourth Schedule of the SMA as well as 
breaches of any by-laws,
171
 it is still lacks capacity to resolve issues or disputes which deal 
with nuisance or anti-social behaviour of members of the strata scheme community.
172
 
 
As an adversarial adjudicative body, there are many restrictions that govern the processes of 
the Tribunal. One of the restrictions is that the Tribunal is bound by the legal norms such as 
rules and principles of law or case precedents to determine such disputes.
173
 According to 
Smith, the nature of the adjudicative process normally excludes evidence which might be 
critical in exposing the more significant social problem underlying the dispute.
174
 Smith 
further argues that an adjudicative process that relies on case precedents may also exclude 
evidence of social problems that go beyond the narrow issues with which the case is 
concerned.
175
As a result, the Tribunal may have limited capacity to impose sanctions that 
address the underlying needs of the disputing parties in a way that would preserve 
relationships and influence future behaviour.
176
 Whilst the overriding legal and social 
obligation of adjudicators in a dispute resolution process is to ensure that the best interest of 
the parties as neighbours in strata schemes is promoted, the desired outcomes of the process 
which deal with human functioning such as sustainable relationships and well-being may be 
minimal. 
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An analysis of case reports in Queensland and Victoria further supports this argument. In the 
case of Norbury v Hogan,
177
 Mr. Hogan and Ms. Norbury were neighbours in a community 
titles scheme in Queensland. Mr. Hogan, the respondent in the appeal application, had made 
numerous complaints about the smoking habit of his neighbour, Ms. Norbury. According to 
Mr. Hogan, the smoking acts of Ms. Norbury resulted in second-hand cigarette smoke 
seeping through his apartment unit, causing harm to his health as he was suffering from 
allergiesand was sensitive to cigarette smoke. Mr Hogan’s claim about his health condition 
was supported by medical evidence. According to Mr Hogan, Ms. Norbury would start 
smoking everyday at odd hours, between 5.15 am until 7.00 am during weekdays and 
throughout the day during weekends. The dispute went to adjudication and the Adjudicator 
decided in favour of Mr. Hogan. The Adjudicator considered that Ms. Norbury was causing a 
nuisance under section 167 of the Body Corporate and Community Management Act 1997 
(BCCMA). Ms. Norbury then appealed the decision by the Adjudicator to the Queensland 
Civil and Administrative Tribunal (QCAT). 
 
In QCAT, the President of the Tribunal had to consider the interpretation of the phrase 
“interferes unreasonably” from case precedents and concluded that nuisance: “needs to be an 
inconvenience that materially interferes with the ordinary notions of a ‘plain and sober’ 
person, and not merely the ‘elegant or dainty’ habits of the complainant.”178 Based on this 
interpretation, the President decided that: “The nuisance must result in substantial degree of 
interference according to what are considered reasonable standards for the enjoyment of those 
premises.”179 According to the President, considering that communal living such as in 
community titles schemes requires residents to practice certain level of tolerance, certain acts 
may not be considered a nuisance even though they caused some inconvenience to other 
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  Norbury v Hogan [2010] QCAT (Unreported), Application Number KA007-09. 
178
  Reference was made to the case of Walter v Selfe (1851) 64 ER 849 at 851.  
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  Reference was made to the case of Oldham v Lawson (No. 1) (1976) VR 654.  
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neighbours. The President remitted the dispute back to the Adjudicator for further 
investigations on whether the volume or frequency of the acts would interfere unreasonably 
with the life of another neighbour of ordinary sensitivity. After further investigations, the 
Adjudicator dismissed the application on the basis that the applicant had failed to provide 
sufficient objective evidence to demonstrate that nuisance acts have been committed.
180
 
 
The case of Admiralty Towers
181
concerned a similar nuisance act as a result of cigarette 
smoke. In that case, the Adjudicator from the Office of the Commissioner for Body Corporate 
and Community Management (Qld), following the test established by the QCAT in 
Norbury’s case, decided that an objective test must be carried out to prove that the cigarette 
smoke was “of such volume and frequency that it would interfere unreasonably with the life 
of another lot owner of ordinary sensitivity.”182 The adjudicator further informed the 
applicant in that case to quantify the volume of smoke entering the applicant’s lot or 
interfering with the applicant’s lot. To be able to do so, the applicant was advised to provide 
an independent report, for example on the assessment of the air quality in the applicant’s lot 
prior and after the smoking act. The applicant must also prove by way of evidence that the 
smoke was actually caused by the respondent. The interesting communication between the 
applicant and the adjudicator on the evidentiary requirements for the claims is produced 
below: 
 
The applicant then requested that I be more specific in the evidence that I 
required noting that he was finding if difficult to find a device that reflects 
the volume of smoke. I responded that I did not consider that it would be 
appropriate for me to advise the applicant on how he should go about 
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obtaining evidence that would satisfy the evidentiary test for section 167 of 
the Act.
183
 
 
Discussion of the above cases demonstrates the normal traditional adjudicative approaches 
that are restricted by the legal norms such as strict legal rights, case precedents and the 
evidentiary issues. With respect to the limitation of sanctions, it is further argued that the 
QCAT and the Adjudicator in such cases have no authority to establish rules about smoking 
unless it is provided in the by-laws. The QCAT or the Adjudicator may in certain 
circumstances decide favourably for the respondent and may issue an injunction ordering the 
respondents to cease from continuing with the nuisance act of smoking. However, it is argued 
that such order by injunction is unlikely to resolve the problem because it may be worded in a 
general and negative fashion, creating further complex enforcement problems on behalf of 
the management corporation or the body corporate. Based on cases such as Everton 
Green,
184
Coventry No. 12
185
 and Crystal Bay Resort,
186
 other disputes concerning nuisance 
acts such as parking and noise also face similar problems in enforcement. Where dispute 
resolution is conducted through an adjudicative process, resolution can only be achieved 
based on strict legal rules, obligations and duties. Underlying problems and the psychological 
well-being of the disputing parties remain unaddressed.  
 
Condliffe, Abrahams and Zeleznikow have analysed decisions by the Victorian Civil and 
Administrative Tribunal (VCAT) on owners corporations disputes.
187
This research found that 
there were inconsistencies within the VCAT in determining cases due to different 
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interpretations of the provisions in the Owners Corporation Act 2006 (Vic). The VCAT was 
found to be using different rationales to support its decisions depending on the type of issues 
involved in each case. For example, in the case of Boswell v Forbes
188
 and Farrugia v Walshe 
& Whitlock Pty Ltd,
189
 the presiding member of the Tribunal applied a narrow interpretation 
to determine there were exceptional grounds for a resolution by majority unit owners to be set 
aside. However, in the case of Network Pacific Real Estate Pty Ltd v O’Rourke,190 the 
presiding member of the VCAT adopted broad “fairness test” based on what may be 
beneficial to all the parties, ignoring the principles laid down by the decisions in Boswell and 
Farrugia.
191
 
 
Condliffe, Abrahams and Zeleznikow posit that the analysis demonstrates the different 
approach taken by the VCAT in determining an application brought against a manager as 
compared with one brought against committee members. “What this demonstrates is the 
disparate way in which the Tribunal is considering the hierarchy of factors established by the 
Act. This creates issues for those preparing cases and advising clients about how to 
proceed.”192Their research further shows that while the Tribunal has departed from case 
precedent depending on the issues of each case and who the parties are, it may also contradict 
itself when it comes to the interpretation and application of the principles of law and the 
statutory provisions which constitute legal norms. 
Research has also shown that adjudicative approaches that focus only on processes, principles 
of law and case precedents without addressing the underlying causes of the problem will only 
                                                          
188
  [2008] VCAT 1997. 
189
  [2009] VCAT 762. 
190
  [2009] VCAT 1194. 
191
  Condliffe, Abrahams and Zeleznikow, above note 187 at 90. 
192
  Ibid, at 91. 
80 
 
result in negative effects for self-governance in strata title systems.
193
 Since neighbours in 
strata schemes have to continue living with each other and participate in the affairs of the 
strata neighbourhood after the dispute resolution process, there is a need for a positive 
approach to managing disputes as they arise.
194
 This thesis argues that the adjudicative 
approach by a Tribunal in strata scheme disputes must go beyond determining a winner and a 
loser in order to achieve quick settlement. According to De Villiers, “the settlement must, 
where and if possible, restore and build relationships.”195 The importance of preserving 
relationships in adjudicative processes by a Tribunal is emphasised, for example by a statute 
in British Columbia. Section 2(2) of the Civil Resolution Tribunal Act 2012 (British 
Columbia) provides that:  
 
The mandate of the Tribunal is to provide dispute resolution services in 
relation to matters that are within its authority, in a manner that: 
(a) .... 
(b) applies principles of law and fairness, and recognizes any relationships 
between parties to a dispute that will likely continue after the Tribunal 
proceeding is concluded. 
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2.9.2.2 Dispute resolution processes conducted by the Commissioner of Buildings 
(COB) 
The enactment of the SMA has also strengthened the roles and powers of the COB in 
enforcement matters. While the improvements made in the SMA on various aspects of the 
COB’s role would potentially increase efficiency in the governance of strata schemes, this 
thesis argues that the roles of the COB should not be limited to enforcement of various 
provisions of the SMA, but should also provide educational inputs and conciliation processes 
for disputes arising between residents or between residents and the management body of the 
strata schemes, both prior to and after subdivision of buildings. 
 
One of the challenges in strata living is the differing perception of breaches especially 
involving issues which are subjective, such as nuisance caused by smoking or noise caused 
by children crying or audio equipment. Even though the by-laws do have provisions on 
nuisance and the management corporation has the legal obligation to enforce them, it is never 
easy when perceptions and emotions are involved. In such cases, solid proofs are required 
before any action can be taken, as previously discussed. The difficulty can be further 
heightened if the disputes involve scientific or technical issues such as health and noise since 
evidence can only be obtained through investigation and expensive methods such as getting 
an expert or a specialist report on the contentious issue.   
 
While disputes involving nuisance acts are normally accompanied by an emotional response, 
taking such disputes for adjudication is often a stressful event and may cause greater impacts 
on the ongoing relationship between the disputants. Resolving strata scheme disputes often 
involves much more than a decision as to who is right or wrong.
196
 It requires an 
                                                          
196
  De Villiers, above note 195 at 3. 
82 
 
understanding of the causes of the dispute, and options forresolution, long-term settlement 
and improvement of relationships between parties.
197
 
 
To this end, COB officers could play a conciliator role to assist resolution prior to 
adjudicative processes in order to avoid continuing hostility and emotional damage to the 
parties. In conciliation the COB officer could facilitate discussion between the parties in an 
informal and friendly environment that would allow the parties to discuss their dispute and 
express their feelings openly and honestly. A non-adversarial dispute resolution approach 
such as conciliation can have various therapeutic effects on the parties through active 
participation, positive communication, increased understanding, educational experience, 
respectful and dignified treatment and the opportunity to reach an informed solution. The 
therapeutic process experienced by the parties may also enhance or support their 
psychological well-being. Even if a conciliation process facilitated by a COB officer did not 
reach agreement, it could nevertheless prove beneficial for the disputing parties as it would 
provide educational input on the legal and social framework of the strata titles system and 
useful experience towards managing future disputes.
198
 
 
In summary, the government has made a series of amendments to the strata legislation since 
its first inception in 1985. The decision to establish an effective and efficient alternative 
dispute resolution framework for strata schemes is one of the significant aspects of the 
amendments. After failed attempts to establish the Board, the government finally abolished 
the Board under the STA in 2013 and introduced a Tribunal under the newly enacted SMA. 
While the Tribunal is considered to be a better forum for resolving strata scheme disputes 
                                                          
197
  De Villiers, above note 195 at 3.  
198
  Shapira, above note 167 at 248-249. 
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compared to court litigation due to its simplified process, minimum cost and time efficiency, 
this thesis argues that it has limited role in producing effective outcomes for the disputants.
199
 
 
The establishment of the Tribunal, with its objective of providing a cheaper, less formal and 
expedient resolution process for strata scheme disputes, whilst a positive step forward, only 
constitutes an efficient approach and does not go beyond the operational and legal issues of 
disputes. Dispute resolution processes, particularly those involving human relationships such 
as in strata schemes, need to embrace transformative, comprehensive and integrated 
approaches. Against this backdrop, this thesis argues that dispute resolution processes for 
strata scheme disputes in Peninsular Malaysia need to go beyond the “settlement of disputes.” 
Dispute resolution processes for strata scheme disputes by way of adjudication in Peninsular 
Malaysia should embrace a creative problem-solving approach that focuses more on 
therapeutic outcomes for the disputing parties. Dispute resolution processes that are 
therapeutic may optimise outcomes for individuals, entities and the community in terms of 
personal functioning, interpersonal relationships, people’s well-being and moral 
development.  
 
2.10 CONCLUSION 
Despite numerous amendments in the years after the enactment of the STA in 1985, the strata 
titles system in Peninsular Malaysia is still struggling with various new issues and problems 
relating to the development and management of strata buildings including the absence of a 
formal dispute resolution framework. Probably, the most significant issue in strata legislation 
relates to the repeated attempts and failures of the government to establish a formal dispute 
resolution for strata title schemes in Peninsular Malaysia. This legislative limbo has impacted 
                                                          
199
  Fuller, above note 156 at 370-371; See also Menkel-Meadow, above note 157 at 21.  
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on the efficient operation of strata titles system and the integrity of strata neighbourhoods. 
The situation is perhaps contributed to by inexperienced policy and legal advisors in the 
legislative process, a lack of public consultation and in depth research on the real issues 
pertaining to the implementation and enforcement of the law. In addition, the reactive nature 
of the government to complaints from pressure groups such as homeowners associations and 
industry bodies has often ended up in premature legislative interventions.  
 
In strata title living, disputes may occur due to various factors such as anti-social behaviour, 
miscommunication, varying cultural backgrounds and unreasonable conduct. When such 
disputes are being brought for adjudication in a quasi-judicial Tribunal or Court, a decision 
based solely on the facts of the case, existing laws and case precedents will potentially 
produce adverse effects on the disputing parties. Furthermore, the underlying issues of the 
legal problem normally go unresolved. As the disputing parties live in proximity to each 
other in the same neighbourhood, neighbour relations and a sense of community which are 
important features of a good strata neighbourhood may be negatively impacted by the 
confrontational nature of adversarial proceedings and the enmity between the parties may 
continue. The increasing number of strata developments due to increase in population and 
urbanisation demands a comprehensive, integrated, effective and efficient dispute resolution 
model for strata scheme disputes. In the next Chapter, a theoretical framework based on the 
theory and principles of the comprehensive law movement is developed for the analysis of 
this thesis and for the development of a model for dispute resolution processes for strata 
scheme disputes in Peninsular Malaysia. 
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CHAPTER THREE 
THEORETICAL FRAMEWORK: THE COMPREHENSIVE LAW MOVEMENT 
APPROACH 
 
 
3.1 INTRODUCTION 
In this age of globalisation and liberalisation, society has begun to recognise the value of 
global interdependence, which translates into greater human interdependence and 
community, as well as the importance of matters such as relationship, cooperation, 
collaboration and long-term conflict resolution.
1
 Against this backdrop the development of 
justice systems, particularly in common law jurisdictions such as in the United States and 
Australasia, has been greatly influenced by the ideas and practice of creative solutions that 
not only address legal issues for parties in disputes but also take into consideration values, 
morals, needs, parties’ interests and well-being amongst other things.2 
 
According to Susan Daicoff, these ideas and practices known as “vectors” can be collectively 
described as a movement which takes “an explicitly comprehensive, integrated, humanistic, 
interdisciplinary, restorative, and often therapeutic approach to law and lawyering.”3 In 2000 
Daicoff began to use the term “comprehensive law movement” as a working title for these 
emerging disciplines.
4
 
                                                          
1
  Susan Daicoff, ‘Growing Pains: The Integration vs. Specialization Question for Therapeutic  Jurisprudence 
and Other Comprehensive Law Approaches’ (2008) 30 Thomas Jefferson Law Review 551 at 554; Susan 
Daicoff, ‘Law as a Healing Profession: The Comprehensive Law Movement’ (2006) 6 Pepperdine Dispute 
Resolution Law Journal 1 at 1-2.Nigel Stobbs, ‘The Nature of Jurisdic Paradigms: Exploring the Theoretical 
and Conceptual Relationship Between Adversarialism and Therapeutic Jurisprudence’ (2011) 4 Washington 
University Jurisprudence Review 97 at 141-142. 
2
  King et al, Non-Adversarial Justice, (The Federation Press, Sydney, 2009) at 10-11. See also Michael King, 
Arie Frieberg and Greg Reinhardt, ‘Introduction’ (2011) 37 Monash University Law Review 1 at 1. Daicoff 
(2008) ibid at 554. 
3
  Daicoff (2006) above note 1 at 1-2. 
4
  Ibid, at 3. According to Daicoff, one of the first scholars to identify the emerging movements of restorative 
justice and therapeutic jurisprudence was Professor Thomas Scheff. Professor Scheff calls these movements 
“vectors” which reflect the forward movement of the disciplines into future and their convergence into one 
common goal. See also Daicoff (2008) above note 1 at 552. Daicoff was modest about owning the novelty of 
this approach but comprehensive law movement received great acknowledgments from multi-discipline 
scholars.  
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There are nine vectors that form part of the comprehensive law movement. These vectors 
focus on new approaches to law, lawyering, dispute resolution and adjudication.
5
 While the 
comprehensive law movement developed by Daicoff has a special focus on legal practice and 
legal education,
6
 its concept and application embraces other disciplines such as divorce and 
custody, employment, community titles and court systems under the purview of law and 
dispute resolution.
7
 
 
According to Daicoff, the comprehensive law movement is concerned with two important 
aspects of legal systems in common law jurisdictions.
8
 First, the concern goes beyond strict 
legal rights and standards, taking into consideration extralegal factors such as interpersonal 
relations, needs, morals, values, personal and community well-being.
9
 These factors are 
collectively referred to as “rights plus.”10 Secondly, the comprehensive law movement seeks 
to optimise human well-being, bringing positive change to interpersonal and individual 
functioning.
11
David Wexler argues that some of these movements or vectors such as 
therapeutic jurisprudence, preventive law and creative problem-solving function as “lenses” 
to view a legal matter or problem.
12
 Other vectors such as collaborative law, transformative 
mediation and problem-solving courts are all processes by which disputes can be resolved 
                                                          
5
  Susan Daicoff, ‘The Future of Legal Profession’ (2011) 37 Monash University Law Review 7 at 19. A caution 
needs to be made with regard to the concept of comprehensive law movement. It only acts as an umbrella, 
integrating nine different emerging disciplines based on several common objectives. These disciplines or 
movements remain independent and unique on their own.  
6
  Susan Daicoff, ‘Making Law Therapeutic for Lawyers: Therapeutic Jurisprudence, Preventive Law, and The 
Psychology of Lawyers (1999) Psychology,Public Policy and Law 811 at 827; See also Daicoff (2008), above 
note 1 at 556-560; Daicoff (2006) above note 1 at 4; Susan Daicoff, ‘The Comprehensive Law Movement: An 
Emerging Approach to Legal Problems’ (2006) 49 Scandinavian Studies in Law 109 at 127-129. 
7
  The writer argues that the principles of comprehensive law movement are well-suited to resolving strata 
scheme disputes and the construct of dispute resolution processes model for strata system.  
8
  Susan Daicoff, ‘The Comprehensive Law Movement’ (2004) 19 Touro Law Review 825 at 833. 
9
  Daicoff (2006), above note 1 at 4. 
10
 Daicoff (2006), above note 1 at 9; Daicoff, above note 5 at 19. Daicoff acknowledges that this term was first 
introduced by Pauline Tesler – one of the co-founders of collaborative law. See Daicoff (2006) at footnote 40. 
11
 Daicoff (2006), ibid 1 at 7. 
12
 Daicoff referring to David Wexler in her article, above note 1 at 555. (No citation was provided). 
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through processes other than traditional court processes.
13
 The primary function of these 
lenses is to identify the potential therapeutic and anti-therapeutic effects of legal outcomes.
14
 
 
Daicoff posits that comprehensive law movement can be considered revolutionary compared 
to the traditional legal approaches, as it moves from an “ethic of rights”, or a focus on rights, 
rule, standards, individuality and justice to an “ethic of care” that values interpersonal 
harmony, connectedness and emotional well-being.
15
 It is argued that the emphasis given by 
the comprehensive law movement to psychological and emotional well-being of people 
means that the theory of the movement fits extremely well with the needs of strata title 
systems and strata scheme neighbourhoods.
16
 
 
For these reasons, this Chapter develops a theoretical framework around relevant concepts 
and components of the comprehensive law movement. Four movements or vectors in the 
comprehensive law movement have been identified as the parameters of the framework for a 
dispute resolution model for strata scheme disputes in Peninsular Malaysia. These four 
independent, distinctive and unique vectors need to be read and understood as an integrated 
whole under the comprehensive law movement.  
 
                                                          
13
  Ibid. See also Astrid Birgden and Tony Ward, ‘Pragmatic Psychology through a Therapeutic Lens: 
Psychological Soft Spots in the Criminal Justice System’ (2003) 9 (3/4) Psychology, Public Policy and Law 334 
at 343.  
14
  Birgden and Ward, ibid; According to Wexler, “therapeutic jurisprudence looks at the traumatic and 
detrimental consequences caused by adversarial adjudication.” The “jurigenic harm” (harm caused by the legal 
system) must be reduced or minimized the negative or anti-therapeutic effects of legal process and outcomes 
through new and effective legal arrangements. David B. Wexler, ‘Therapeutic Jurisprudence’ (2004) 20 Touro 
Law Review 353 at 357-358.     
15
  Daicoff (2006), above note 1 at 5-6. 
16
  Franzese posits that “The present common interest Community (CIC) planning patterns and modes of dispute 
resolution, with their emphasised on formalised mandates and broad enforcement mechanisms, creates culture of 
distrust. This unintended consequence impedes (if not precludes) the development of authentic community.” She 
was referring to the CIC system in the United States where condominium disputes for example were resolved by 
way of mediation or arbitration or court litigation. See Paula A. Franzese ‘Does It Take a Village? Privatization, 
Patterns of Restrictiveness and the Demise of Community’ (2002) 47 Villanova Law Review 553 at 561. 
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This Chapter begins by considering the background and developments of comprehensive law 
movement. It is then followed by discussion on the relevance and possible application of 
comprehensive law movement theory in strata titles system. A theoretical framework is then 
developed based on the analysis of four comprehensive law movement vectors: therapeutic 
jurisprudence, preventive law, ADR and problem-solving courts. These will serve as 
parameters for the theoretical framework. This Chapter then proceeds to consider each 
vector/parameter in detail, providing analysis on the intersection of each vector with the 
comprehensive law movement, the philosophy and goals of each vector and the potential 
benefits of each vector in resolving strata scheme disputes in Peninsular Malaysia. The next 
section traces the emergence of the comprehensive law movement within common law legal 
systems.      
 
3.2 THE ASCENDANCY OF THE COMPREHENSIVE LAW MOVEMENT  
Globalisation and technological advances have caused major shifts in the way people live, 
work and interact today.
17
Society around the world is beginning to acknowledge the 
importance of interdependence and interconnectivity in this era of the global village. There 
has also been a growing awareness of the need for sustainable and non-destructive forms of 
living, working and doing business. Realising the importance of connectivity and community, 
non-adversarial, non-competitive and collaborative dispute resolution methods are now 
preferred over protracted adversarial court litigation.
18
 
 
A significant body of scholarly literature shows that litigation and adversarial approaches in 
resolving disputes particularly among neighbours are not appropriate for positive neighbour 
                                                          
17
  Daicoff, above note 6 at 110. 
18
  Ibid. See also Judy Gutman, ‘The Reality of Non-Adversarial Justice: Principles and Practice’ (2009) 14(1) 
Deakin Law Review 29 at 30. According to Gutman, adjudicative court process should be a last resort for 
conflict resolution.  
89 
 
relations and community development.
19
 While litigation does provide certainty in resolution 
of disputes, society suffers the effects of hostile and protracted litigation processes.
20
 
Litigation can also be said to bring enormous pain to the litigants and winning a court battle 
often comes with staggering costs – both emotional costs and financial.21 Abraham Lincoln 
once observed the negative effects of litigation even to the victor when he said: “Discourage 
litigation. Persuade your neighbour to compromise whenever you can. Point out to them how 
the nominal winner is often the real loser – in fees, expenses, and waste of time.”22 
 
As the law, lawyers, judges and legal systems have been increasingly criticised for their 
negative aspects particularly in common law jurisdictions, the new approach of the 
comprehensive law movement that promotes better results, satisfaction and fulfils the 
psychological needs and well-being of the disputing parties has emerged.
23
 According to 
Daicoff, all these vectors share many similar features and have in some instances begun to 
merge or coalesce with one another thus forming a growing interest in approaching law 
therapeutically.
24
 
 
                                                          
19
  Nathan K. DeDino ‘When Fences Aren’t Enough: The Use of Alternative Dispute Resolution to Resolve 
Disputes Between Neighbours (2002) 18 Ohio State Journal of Dispute Resolution 884 at 887; Scott E. Mollen 
‘Alternative Dispute Resolution of Condominium and Cooperative Conflicts’ (1999) St. John Law Review 75 at 
99; Lisa Toohey and Daniel Toohey, ‘Achieving Quality Outcomes in Community Titles Disputes: A 
Therapeutic Jurisprudence Approach’ Monash University Law Review 298 at 303-304;Christopher Baum, ‘The 
Benefits of Alternative Dispute Resolution in Common Interest Development Disputes’ (2010) 84 St John’s 
Law Review 907 at 937; Kathy Douglas, Robin Goodman and Rebecca Leshinsky ‘Models of Mediation: 
Dispute Resolution Design under the Owners Corporation Act 2006 (Vic), (2008) 19 Australasian Dispute 
Resolution Journal at 98-99;Rebecca Leshinsky et al, ‘What Are They Fighting About? Research into Disputes 
in Victorian Owners’ Corporations’(2012) 23 Australasian Dispute Resolution Journal112 at 115. Hazel 
Easthope and Bill Randolph, ‘Governing the Compact City: The Challenges of Apartment Living in Sydney, 
Australia’ (2009) 24(2) Housing Studies 243 at 249. Amy Beasley, ‘The Road Not Often Taken: Alternative 
Dispute Resolution for Common Interest Communities in North Carolina’ (2007-2008) 30 Campbell Law 
Review 315 at 320.    
20
  Baum, ibid at 916-922; Mollen, ibid at 81; DeDino, ibid at 887. 
21
  Ibid. 
22
  Abraham Lincoln,Notes for a Law Lecture, July 1, 1850 at 81, quoted by Tania Sourdin, Alternative Dispute 
Resolution, (4
th
 Edition, Lawbook Co. Australia, 2012) at x.  
23
  Daicoff (2008), above note 1 at 553-554. 
24
  Daicoff (2006), above note 6 at 114. 
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These vectors are concerned with the consequences of the laws, the role of law actors and the 
effect of the legal system on human relationships and people’s well-being. Their main focus 
is to optimise well-being.
25
 Daicoff argues that presently there are nine movements that can 
be included in the larger comprehensive law movement. While there are several movements 
that share similar ideas and purpose, there are two common features of all these movements 
that represent the concerns and focus of the comprehensive law movement.
26
 
 
First, “rights plus” meaning law reaching beyond bare legal rights to 
incorporate and consider the party’s needs, desires, goals, mental status, 
well-being, relationships. Secondly, they all seek to optimise the outcomes 
of legal matters as measured by human well-being, by assessing the effects 
of law and legal processes on the human element (meaning emotions, 
psychological functioning and relationships) involved in legal matter while 
still resolving the particular legal matter. It is the optimisation feature that 
causes these disciplines to result in better overall outcomes of legal 
problems as compared to more traditional approaches.
27
 
 
According to Daicoff, while therapeutic jurisprudence, creative problem-solving, procedural 
justice, preventive law and holistic justice are all broad, theory rich disciplines, they can 
easily be utilised and integrated with other concrete, tangible and process-oriented 
movements such as restorative justice, collaborative law, transformative mediation and 
problem-solving courts.
28
 However, high levels of skill are required for the elements of the 
                                                          
25
  Daicoff, above note 5 at 19; See also Daicoff (2008), above note 1 at 555; Daicoff (2006), above note 6 at 
114. 
26
  Ibid. 
27
  Daicoff, above note 5 at 19. 
28
  Daicoff (2006), above note 6 at 127-129. 
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movement to be implemented successfully.
29
 Daicoff and Winick have both cautioned that 
without appropriate skills, those practising components of the comprehensive law movement 
can fall into the trap of being paternalistic and rigid.
30
 
 
Daicoff recommends for several key skills to be acquired by comprehensive law 
practitioners. They are “people skills, basic and advanced empathy, active listening, open-
ended questioning, basic psychological sophistication, an understanding of power struggles, 
conflict dynamics, interpersonal interactions, boundaries and self-awareness.”31 While these 
skills are beneficial to practising lawyers in any field, this thesis suggests that this set of skills 
is of particular relevance to practitioners involved with the management and resolution of 
strata schemes disputes. The committee members for the management corporation, the 
managing agent and even the officers in charge of strata schemes such as the Commissioner 
of Building (COB) and lawyers should all acquire this set of skills.
32
 
 
To summarise, the comprehensive law movement promotes the resolution of disputes in ways 
that are optimal for the individuals, entities and the society at large in terms of personal 
functioning, interpersonal relationships, people’s well-being and moral development.33 In 
addition, the comprehensive law movement not only offers approaches to resolving disputes, 
but extends to provide a perspective that regards the rules, the laws, and the legal systems as 
a social force that should produce therapeutic effects for people.
34
 Daicoff argues that the 
comprehensive law movement “ultimately provides a new model for lawyering and conflict 
                                                          
29
  Ibid. 
30
  Ibid. See also Bruce Winick, ‘Therapeutic Jurisprudence and Problem-Solving Courts’ (2003) 30 Fordham 
Urb. L.J, 1055 at 1071-1077. 
31
  See Kathy Douglas and Rebecca Leshinsky, ‘Pre-action Dispute Resolution under the Owners Corporation 
Act 2006 (Vic): Teaching Conflict Resolution Strategies’ (2012) 20 Australian Property LawJournal 224 at 230.   
32
  Ibid. 
33
  Daicoff (2006), above note 6 at 111 and 114. 
34
  Daicoff, above note 8 at 837. 
92 
 
resolution.”35 The comprehensive law movement has been chosen for these reasons to 
provide the theoretical framework for the analysis and proposals of this thesis in the context 
of reforming approaches to strata scheme disputes in Peninsular Malaysia. The next section 
discusses the application of the principles of the comprehensive law movement to resolving 
strata scheme disputes. 
 
3.3 THE COMPREHENSIVE LAW MOVEMENT FOR STRATA SCHEME 
DISPUTES: FROM THEORY TO PRACTICE 
 
As discussed earlier, the comprehensive law movement has two common objectives and foci. 
First, it recognises the potential of the law to effect positive interpersonal and individual 
change measured by human well-being such as emotions, psychological functioning and 
relationships while still resolving the particular legal matters.
36
 Secondly, it integrates and 
values extralegal concerns, beyond strict legal rights, duties and liabilities.  What has been 
termed as “rights plus” also considers factors such as social, psychological and emotional 
consequences.
37
 This thesis argues that the framework of the comprehensive law movement 
is particularly appropriate for an analysis of strata scheme disputes.
38
 In order to support this 
contention, the concept of strata living is briefly described below.  
 
As mentioned earlier, living in strata neighbourhoods is different from living in a traditional 
neighbourhood where free standing houses are built within clear physical boundaries and the 
residents enjoy a bundle of rights attached to private property ownership.
39
 Strata living 
introduced the concept of community living and communal sharing of facilities among the 
                                                          
35
  Daicoff (2006), above note 6 at 129.  
36
  Daicoff, above note 5 at 19. 
37
  Daicoff (2006), above note 1 at 9. 
38
  Bill Randolph ‘Delivering the Compact City in Australia: Current Trends and Future Implications’ (2006) 
24(4) Urban Policy and Research 473 at 485-486. 
39
  Alice Christudason, ‘Subdivided Buildings – Developments in Australia, Singapore and England’ (1996) 45 
International and Comparative Law Quarterly 343 at 344. 
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members of strata schemes.
40
 Strata living is also based on the concept of self-governance 
where the owners are required to jointly manage and maintain the common property, regulate 
the conduct and behaviour of residents and resolve any issues or problems arising between 
the stakeholders with regard to the maintenance and management of the strata building.
41
 The 
roles and duties of owners are carried out through a management body where all owners are 
members.
42
 It can be argued that strata living represents a unique combination of individual 
ownership of property and the collective characteristics of a tenancy in common.
43
 The strata 
living concept has the potential to promote health, happiness, harmony and peace of mind of 
the unit owners collectively.
44
 For this to occur there is a need for some compromises of 
individual rights and personal interests for the benefit of all owners.
45
 According to Hook, 
Worthington and Utsey, collectivistic societies such as in strata schemes generally have 
group norms that promote relationships, mutual respect, solidarity and harmony.
46
 
“Therefore, collectivists are expected to avoid conflict, minimize the outward expression of 
conflict, and resolve conflict.”47 
 
According to Triandis, collectivism can be defined as a social pattern consisting of closely 
linked individuals who emphasised their connectedness with other members of the group. 
Collectivism is promoted by individuals who are motivated primarily by the social norms and 
                                                          
40
   Jonathan D. Ross-Harrington ‘Property Forms in Tension: Preference Inefficiency, Rent-Seeking, and the 
Problem of Notice in the Modern Condominium’ (2009) 28 Yale Law and Policy Review 187 at 191-192. 
41
  Teo Keang Sood ‘Review of Cases under the Land Law’ (2001) Singapore Academy of Law Annual Review 
317 at 329 
42
  Teo, ibid. 
43
  Steven A. Williamson and Ronald J. Adams, ‘Dispute Resolution in Condominiums: An Exploratory Study 
of Condominium Owners in the State of Florida’ (1987) at 4, <http://dc.clfge.org/fl_publications/37> accessed 
on 17
th
 July 2011.     
44
  Hidden Harbour Estates, Inc. v Basso, 285 So.2d 63, 65 (Fla. 4
th
 DCA 1973). 
45
  Ibid. 
46
  Joshua N. Hook, Everett L. Worthington, Jr. And Shawn O.Utsey, ‘Collectivism, Forgiveness and Social 
Harmony’ (2008) 37 The Counseling Psychologist 821 at 827. 
47
  Ibid. 
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duties of their collective, and who prioritise collective goals over individual personal goals
48
 
This definition of collectivism given by Triandis basically describes how individuals should 
live collectively in neighbourhoods such as the strata schemes.
49
 The concept of collectivism 
described above is also consistent with the focus of the comprehensive law movement which 
looks beyond individual personal interests, legal rights, duties and obligations and focuses 
more on optimising people’s well-being.50 
 
The interdependent social system in the strata scheme requires the owners, the occupants and 
all other stakeholders in strata schemes to live harmoniously.
51
 They must observe the rules 
and order such as the by-laws and house rules, play their roles effectively, carry out the duties 
responsibly and establish good neighbour relations and a strong sense of community.
52
 
Studies have also shown that a good strata neighbourhood has enormous effect on human 
behaviour.
53
 Living in a peaceful and harmonious strata neighbourhood where the community 
members are friendly, helpful, loyal and trustworthy may contribute positively to health and 
the psychological well-being of people.
54
 Good neighbour relations and a sense of 
community are important attributes of a good strata neighbourhood.
55
Both may produce 
                                                          
48
  Triandis quoted by Hook, Worthington and Utsey, ibid at 824.    
49
  Singapore, Parliamentary Debates, Legislative Assembly, 19 April 2004 at 2789. (Hon. Mr Mah Bow Tan, 
Minister for National Development, Singapore). See also observation by the Florida District Court of Appeal in 
Hidden Harbour Estates, Inc. v Basso, 285 So.2d 63, 65 (Fla. 4
th
 DCA 1973). 
50
  Amy Beasley, above note 19 at 316. Wayne Hyatt ‘Reinvention Redux: Continuing the Evolution of Master-
Planned Communities’ (2003) 38 Real Property, Probate and Trust Journal 45 at 64. 
51
  Peter M. Dunbar, The Condominium Concept, (12
th
 Edition, Pineapple Press Inc. Sarasota, Florida, 2011-
2012) at 4. 
52
  See observation by the District Court of Appeal in Florida on the concept of strata living in Hidden Harbour 
Estates Inc. v Norman, 309 So.2d 180, 181-182 (Fla. Dist. Ct. App. 1975). 
53
  Emily Talen ‘Sense of Community and Neighbourhood Form: An Assessment of the Social Doctrine of New 
Urbanism’ (1999) 36(8) Urban Studies 1361 at 1362; See also Ingrid Gould Ellen and Margery Austin Turner, 
‘Does Neighbourhood Matter? Assessing Recent Evidence’ (1997) 8 Housing Policy Debate 833 at 833. 
54
  Virginia Morrow ‘Conceptualising Social Capital in Relation to the Well-being of Children and Young 
People: A Critical Review’ (1999) 47(4) Sociological Review 745 at 745; See also William B. Davidson and 
Patrick R. Cotter, ‘The Relationship Between Sense of Community and Subjective Well-being: A First Look’ 
(1991) (19(3) Journal of Community Psychology 246 at 252.  
55
  Franzese made an interesting observation on common interest communities which include condominium 
living. She said: “Common interest communities, with their comprehensive and commonly imposed constraints, 
are supposed to provide a complete living package and the simplicity and convenience of private ownership. 
They vow to confer a sense of community and a sense of place, offering residents common emotional, 
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numerous positive effects such as a sense of belonging, participation, mutual trust, mutual 
respect, tolerance, self-esteem, shared values, unity and civility.
56
 These positive elements are 
important to support effective self-governance and become the key determinant of strata 
neighbourhood functioning.
57
 
 
This thesis argues that the normative aspects of the comprehensive law movement comprising 
therapeutic, preventive, ADR and problem-solving courts may contribute positively to the 
development of an efficient and effective dispute resolution model for strata schemes in 
Peninsular Malaysia. The therapeutic orientation of this model offers approaches that resolve 
disputes efficiently, produce long-lasting settlement, preserve neighbour relations, enhance 
the well-being of individuals and transform people’s behaviour.58 
 
In conclusion, the concept of communal living based on the principles of self-governance 
shares the focus and concerns of the comprehensive law movement such as enhancement of 
psychological well-being and promoting relationships.
59
 The intersection of the principles of 
comprehensive law movement and the principles of self-governance can significantly 
influence the strata neighbourhood functioning.
60
 This thesis argues that the comprehensive 
law movement, specifically within the parameters of therapeutic jurisprudence, preventive 
law, ADR and problem-solving courts, provides the framework for creating a dynamic and 
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responsive strata system in Peninsular Malaysia particularly with regard to dispute resolution. 
The Chapter now turns to the comprehensive law movement vectors that form the parameters 
for this theoretical framework. The first to be discussed in the next section is therapeutic 
jurisprudence.  
 
3.4 THERAPEUTIC JURISPRUDENCE 
3.4.1 Overview 
This section starts with a brief overview of therapeutic jurisprudence. The relationship 
between therapeutic jurisprudence and the comprehensive law movement is covered in the 
following section. The discussion then shifts to the philosophy and goals of therapeutic 
jurisprudence and culminates in an examination of its benefits when applied to strata scheme 
dispute resolution. 
 
Therapeutic jurisprudence was first conceptualised in the late 1980s by David Wexler and 
Bruce Winnick as an approach to studying the consequences of the law in the area of mental 
health legal practice.
61
Wexler and Winick introduced a tool known as “therapeutic lens” to 
examine the actual and potential therapeutic and anti-therapeutic effects of the rules, 
procedures and legal actors on the emotional life and psychological well-being of people.
62
 
According to Frieberg, therapeutic jurisprudence not only focusses on the impact of law on 
offenders but on others including judicial officers, victims, plaintiffs, defendants and the 
family members.”63Within a short period of time, the approach has gained support from legal, 
psychological and social science scholars.
64
 It has been expanded to become a mental health 
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law approach that is applicable to the practice of law generally, benefitting other areas such 
as criminal law, family law, juvenile law, discrimination law, health law, evidence law, tort 
law, contract and commercial law, worker’s compensation law, probate law and the legal 
profession itself.
65
 
 
According to Wexler, “a major development in therapeutic jurisprudence has been in terms of 
its interdisciplinary nature.”66 Therapeutic jurisprudence is also regarded as “an 
interdisciplinary enterprise designed to produce scholarship that is particularly useful for law 
reform.”67 This view was supported by Frieberg who suggests that the development of 
therapeutic jurisprudence and non-adversarial justice have the potential to transform the 
justice system.
68
 Frieberg posits that “therapeutic jurisprudence and non-adversarial justice 
have, and can lead to, institutional transformation: not just making the courts work better, but 
changing the justice system itself.”69 
 
3.4.2 Therapeutic jurisprudence and the comprehensive law movement 
According to Daicoff, “therapeutic jurisprudence is one of the most well-known and well-
established vectors of the movement.”70 Therapeutic jurisprudence is also regarded as “the 
most visible and prolific vector, at least in academic and judicial circles.”71 Therapeutic 
jurisprudence considers the law, legal personnel, and legal procedures to have psychological 
effects upon the individuals and groups involved in each legal matter. Therapeutic 
jurisprudence not only examines different aspects of legal roles and procedures that cause 
                                                          
65
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stress, anger and anxiety but also practices and approaches that are therapeutic and positive to 
people’s well-being.72 According to Winick and Wexler, therapeutic jurisprudence is always 
interested in “whether the law’s anti-therapeutic consequences can be reduced, and its 
therapeutic consequences enhanced, without subordinating due process and other justice 
values?”73 By identifying the harmful elements that cause and aggravate anti-therapeutic 
outcomes, creative approaches and effective measures can be generated and implemented to 
improve restrictive legal procedures and practices.
74
 Similarly, positive practices and 
procedures that address the underlying issues and concerns involving psychological well-
being should be further encouraged.
75
 
 
Daicoff posits that therapeutic jurisprudence seeks to optimise the therapeutic effects of 
substantive rules of law, the actions of legal personnel, and legal processes without elevating 
therapeutic concerns over traditional legal norms such as rights or due process.
76
 Therapeutic 
jurisprudence asks lawyers to beware of psycho-legal soft spots, or areas in which certain 
legal issues, procedures or interventions may produce or reduce anxiety, distress, anger, 
depression, hurt feelings, and other dimensions of emotional well-being.
77
 By recognising the 
often devastating effects of protracted, costly and adversarial litigation on a psycho-legal soft 
spot, therapeutic jurisprudence therefore seeks non litigation alternatives for certain clients.
78
 
However, Daicoff argues that this does not mean traditional adversarial approaches should be 
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avoided altogether. Adversarial process can also be therapeutic in some cases. According to 
Daicoff:
79
 
 
Litigation itself, however can sometimes be therapeutic. In cases that 
present a significant power imbalance between the parties, such as a sexual 
harassment suit where the employer is intractable, arrogant, and self-
righteous and where the employee has a long history of victimization, 
litigation may be the most therapeutic process for both parties. It could 
allow the plaintiff to assert himself or herself, perhaps for the first time. It 
would also give the employer a terrific “wake up call” which might force it 
to reassess its treatment of its employees and make some positive changes. 
 
3.4.3 Philosophy and goals of therapeutic jurisprudence 
Different interpretations have been given by scholars on the definition of therapeutic 
jurisprudence and its status.
80
 According to David Wexler and Bruce Winick, the co-founders 
of the therapeutic jurisprudence discipline, therapeutic jurisprudence can be defined as: 
 
An interdisciplinary enterprise designed to produce scholarship that is 
particularly useful for law reform. Therapeutic jurisprudence proposes the 
exploration of ways in which, consistent with the principles of justice (and 
other constitutional values), the knowledge, theories and insights of the 
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mental health and related disciplines can help shape the development of 
law.
81
 
 
According to Bruce Winick, the co-founder of therapeutic jurisprudence, therapeutic 
jurisprudence can be briefly described as an approach which: 
 
Seeks to assess the therapeutic and counter-therapeutic consequences of law 
and how it is applied and to effect legal change designed to increase the 
former and diminish the latter. It is a mental health approach to law that 
uses tools of the behavioural sciences to assess the law’s therapeutic 
impact, and when consistent with other important values, to reshape law 
and other legal processes in ways that can improve the psychological 
functioning and emotional well-being of those affected.
82
 
 
According to Christopher Slobogin, therapeutic jurisprudence is “the use of social science to 
study the extent to which a legal rule or practice promotes the psychological or physical well-
being of the people it affects.”83 Other scholars such as Astrid Birgden and Tony Ward have 
defined therapeutic jurisprudence as a “legal theory that utilizes psychological and other 
social science knowledge to determine ways in which the law can enhance the psychological 
well-being of individuals who experience the law.”84 Birgden and Ward’s definition of 
therapeutic jurisprudence is based on the assumption that the implementation of law may 
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have positive, negative or neutral effect on psychological well-being.
85
 According to Daicoff, 
therapeutic jurisprudence is a relatively “new theoretical discipline that seeks to identify ways 
in which law and legal processes have therapeutic or anti-therapeutic effects on the 
individuals involved.”86 
 
In order to apply therapeutic jurisprudence to different areas of law, a therapeutic lens is used 
to examine certain legal arrangements or procedures that lead to high stress, anger, feuding 
behaviour or even violence between persons, parties or even neighbours.  If the findings show 
that the rules, the legal system, or implementation of law by legal actors have created 
psychological issues affecting individual mental health, human relationships and overall well-
being, then it is considered that the  relevant rules, procedures and actions should be reviewed 
and reformed to reduce or eliminate the anti-therapeutic effects of the legal functioning.
87
 
 
One of the key aspects of therapeutic jurisprudence is its inter-disciplinary approach to law 
reform.
88
 Working on a normative orientation, therapeutic jurisprudence offers an evaluative 
perspective from which to explore ways it can help shape the development of law, consistent 
with the principles of justice (and other constitutional values).
89
 An example of an 
interdisciplinary approach to therapeutic jurisprudence is in the area of tort law, with regard 
to compensation payment duration in accident related litigation.
90
 According to Daniel 
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Shuman, studies in accident related cases have shown that a shorter settlement period 
involving quick disbursements of compensation money helps the victim to undergo treatment 
and heal more quickly.
91
 In addition, the victim is spared from having to experience the 
physical and psychologically draining litigation process.
92
 On the other hand, a longer period 
of settlement and delayed payment of compensation money are deemed anti-therapeutic as 
the victim has to endure the severe mental stress of an adversarial encounter, delayed 
opportunity for treatment and a longer recuperation process.
93
 
 
While many have described therapeutic jurisprudence as a newly emerging legal and 
normative theory,
94
 Michael King in King et al clarified that therapeutic jurisprudence is not 
a new theory of law.
95
 It is simply an effort to explore the effect of the justice system, its 
processes and the conduct of its actors on emotional life and psychological well-being.
96
 
Wexler himself acknowledges that therapeutic jurisprudence is related to explaining “how the 
existing law - whatever it is – may be applied in a manner more conducive to the 
psychological well-being of those it affects.”97 Therapeutic jurisprudence is therefore a 
perspective that views the law itself (legal rules, legal procedures and the roles of legal 
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actors) as a potential therapeutic agent.
98
 The description of therapeutic jurisprudence by 
King et al is shared by David Wexler who has been prepared to admit that “therapeutic 
jurisprudence is not and has never pretended to be a full blown theory.”99 He suggests that 
therapeutic jurisprudence might be more simply and appropriately described as “a field of 
inquiry - in essence a research agenda –that focusses attention on the often overlooked area of 
impact of the law on psychological well-being and the like.”100 While the question of whether 
therapeutic jurisprudence is a theory or not remains debatable, it has now become a well 
established force to be reckoned with in the law.
101
Whether therapeutic jurisprudence is 
considered a full theory or not, it is a well-established vector or lens within Daicoff’s 
comprehensive law movement, and an important parameter in the theoretical framework of 
this thesis. 
 
 3.4.4 The benefits of therapeutic jurisprudence in resolving strata scheme disputes 
 
Strata living can be stressful and contentious, and disputes in strata schemes can be highly 
emotional.
102
 Since disputes between neighbours in strata schemes involve inter-dependent 
individuals who are engaged in continuous relationships, it is important that the consequences 
and outcomes of the dispute resolution processes are therapeutic and give attention to 
restructuring “damaged” relations between neighbours.103 Anti-therapeutic outcomes of 
dispute resolution process will affect the psychological well-being of the disputing parties 
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and subsequently destroy the sense of community in the strata neighbourhood.
104
 Birgden and 
Ward posit that “it is desirable, all things be equal, that the law be designed and implemented 
in ways that increase rather than decrease psychological well-being, which is an important 
end or valued state.”105Ambeline Kwaymullina also argues along this line, saying that “if 
there are to be legal processes that enhance, rather than damage well-being, then those 
processes must themselves sustain, recreate and renew the pattern that is creation.”106 
 
This thesis argues that therapeutic jurisprudence approach for strata scheme disputes can 
promote many positive effects to the individuals and the community such as improving 
communication, encouraging civility, developing cohesiveness, increasing community spirit 
and promoting behavioural change.
107
 There are numerous opportunities for a therapeutic 
approach in the proposed dispute resolution model for strata scheme disputes such as 
mediation, conciliation and some aspects of adjudication.
108
 Mediation for example provides 
vast opportunities for therapeutic outcomes for the disputing parties. The therapeutic nature 
of mediation also allows the parties to express themselves freely and a positive 
communication process between the parties may assist them to come to their own 
resolution.
109
 Argument by Leonard Riskin on the importance of communication process 
during mediation may provide further support on the therapeutic nature of mediation. 
According to Riskin: 
 
One of the principal functions of the mediator is managing the 
communication process. He must intervene at the correct moments. 
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Accordingly, he must understand interpersonal relations and negotiations. 
He must be able to listen well and perceive the underlying emotional, 
psychological, and value orientations that may hold the keys to resolving 
more quantifiable issues. And he must arrange for these to be honoured in 
the mediation process, the agreement and the resulting relationship.
110
 
 
According to Lawrence Grosberg, mediation is useful in resolving disputes between parties 
having future or continuing relationships such as neighbours.
111
 Transformative mediation is 
an example of a process which has a therapeutic orientation. The central aim of 
transformative mediation is to facilitate empowerment and recognition shifts for the parties. 
By recognising each other’s conflict perspective, the parties will experience the feeling of 
being heard, understood and therefore valued.
112
 These experiences contribute to self-
determination of dispute.  
 
According to Toohey and Toohey, there are also good opportunities for therapeutic processes 
and outcomes in adjudicative process in community titles schemes in Queensland. For 
example, disputing parties in adjudication process under the Body Corporate and Community 
Management Act 2007 (BCCMA) do not come face to face.
113
 That does not mean the 
adjudicator has no opportunity to engage with the parties therapeutically. As a matter of fact, 
the adjudicator can still engage with the parties during the investigation process.
114
 The 
investigation process provides the adjudicator opportunities to identify the root cause of the 
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problems which may not appear on paper.
115
 The adjudicator may also have the opportunity 
to let the parties assess the effects and the ramifications of the disputes on their daily life and 
well-being.
116
 
 
Therapeutic outcomes can also be achieved in dispute resolution processes by shifting the 
objective of dispute resolution from achieving “settlement” to “resolving relationship.” 
Arriving at a “settlement agreement” or “binding decision” should not be the main agenda in 
a strata dispute resolution process. A therapeutic dispute resolution process for strata scheme 
disputes should focus on “encouraging individuals to expand their narrow self-centredness 
and reaching out to a level of consideration for others.”117 
 
This thesis argues that the application of therapeutic jurisprudence in resolving strata scheme 
disputes in Peninsular Malaysia would bring therapeutic outcomes to the parties and strata 
communities.
118
 There are five benefits that can be expected from a therapeutic jurisprudence 
approach, namely that therapeutic jurisprudence: 
 
i. enhances the psychological functioning of the parties and reduces 
emotional stress; 
ii. encourages communication and participation; 
iii. produces higher satisfaction in the parties, encouraging compliance and 
reducing recurrence; and 
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iv. promotes transformative behaviour through education and counselling; 
and 
v. preserves neighbour relations.    
 
In summary, therapeutic jurisprudence can be considered the key vector of the 
comprehensive law movement. Due to its strong influence, therapeutic jurisprudence forms a 
significant part of this theoretical framework. It is so influential that it can intersect easily and 
effectively with other vectors such as preventive law, problem-solving courts, collaborative 
law and restorative justice to enhance the psychological well-being of the people.   
 
The advantages of applying therapeutic jurisprudence in any field of law is that it does not 
only examine different aspects of legal roles and procedures that cause stress, anger and 
anxiety to people but also the practices and approaches that have a therapeutic and positive 
effect on well-being.
119
 By identifying the harmful elements that cause and aggravate anti-
therapeutic outcomes, creative approaches and effective measures can be generated and 
implemented to improve legal procedures and practices.
120
 Similarly, positive practices and 
procedures that address underlying issues and concerns involving psychological well-being 
can be encouraged and expanded.
121
 Because of its emphasis on psychological well-being, 
human functioning, relationships, resources, values and non-adversarial processes, 
therapeutic jurisprudence fits extraordinarily well with the common features of the 
comprehensive law movement.   
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The second component of this theoretical framework is the concept of preventive law. It will 
be discussed in the following section.  
 
3.5 PREVENTIVE LAW  
3.5.1 Overview 
This section starts with an overview of preventive law as one vector of the comprehensive 
law movement. The following section will then analyse and establish the intersection 
between preventive law approach and comprehensive law movement. The philosophy and the 
goals of preventive law are then brought together in a discussion. The final part of the section 
looks at the benefits of the preventive law approach and how the concepts can be adopted in 
the proposed dispute resolution model for strata schemes in Peninsular Malaysia.   
 
The advent of preventive law approach can be traced back to the 19
th
 century, while the 
modern preventive law approach started in the middle of the 20
th
 century in the area of legal 
practice.
122
 According to Louis Brown and Edward Dauer, the objective of preventive law in 
legal practice is to promote client-centred methods where the lawyer and client jointly engage 
and discuss not only the case in dispute but also the long term goals and interests of the client 
in avoiding future legal problems.
123
 According to Dennis Stolle, Wexler, Winick and Dauer, 
“preventive law is a proactive approach to lawyering.”124 To further describe the preventive 
law approach, an analogy is often drawn between preventive law and preventive medicine. In 
the medical field, keeping people healthy is more cost-efficient than providing treatment. 
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Similarly, in the legal field, preventing legal disputes is less costly than litigation.
125
 Other 
than the monetary aspect, preventive medicine and preventive law also reduce emotional and 
stress. Thus, the preventive law approach encourages a lawyer to avoid disputes, minimise 
the risks of litigation and enhance legal opportunities. By doing so, a preventive lawyer may 
also improve the client’s decision making and future planning.  
 
According to Winick, the preventive law approach was initially applied in estate and business 
planning context but the approach has been expanded to other areas of law such as 
environmental, probate and criminal.
126
 In the late 1990s, Stolle has proposed the integration 
of therapeutic jurisprudence and preventive law based on the argument that “a preventive 
lawyer should be sensitive to the therapeutic and psychological consequences of attorney-
client interactions.”127 According to Stolle, a lawyer practising therapeutic jurisprudence can 
ensure therapeutic outcomes for the clients by practising preventive lawyering.
128
 
 
3.5.2 The preventive law approach and the comprehensive law movement 
 
According to Daicoff, the preventive law approach seeks to intervene before disputes actually 
arise and even if disputes arise, a preventive law practitioner would make efforts to avoid 
court litigation.
129
  Since modern preventive law was developed for practising lawyers, it 
emphasizes a proactive approach by the lawyer, with focus on the client’s overall well-
being.
130
 The techniques employed by a preventive lawyer in a lawyer-client relationship 
include working collaboratively in identifying potential legal difficulties, develop ways to 
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achieve client’s long-term goals and minimise the risk of legal problems in the future.131 It is 
just this sort of humanistic, holistic, interpersonal and collaborative approach to the lawyer-
client relationship that exemplifies the new approaches of the comprehensive law 
movement.
132
 
 
According to Dauer, the jurisprudential significance of preventive law is that preventive law 
should not be too concerned with “rights” and focus more on purpose and the underlying 
needs of the client.
133
 This approach is also consistent with the principle of “rights plus” 
advocated by the comprehensive law movement.
134
 However, preventive law lacked practical 
procedures and at the same time was struggling to justify that emotional well-being should be 
a priority legal planning.
135
 This shortcoming was however neutralised by the intersection of 
preventive law and therapeutic jurisprudence.
136
 
 
Daicoff observes that therapeutic jurisprudence provides preventive law with a theoretical 
underpinning and an explicit emphasis on humanistic and interdisciplinary values, whereas 
preventive law provides therapeutic jurisprudence with a set of specific techniques and 
methods to be used to achieve its goal.
137
 Dauer argues that preventive law is a “system of 
lawyering operations without a complete theory” while therapeutic jurisprudence is “a set of 
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coherent theories without a complete plan of operation.”138 According to Daicoff, therapeutic 
jurisprudence and preventive law complement each other as they fill in potential gaps in each 
discipline.
139
 
 
3.5.3 Philosophy and goals of preventive law approach 
According to Marvin D. Homer, preventive law is concerned with human behaviour.
140
 
“Their problems and needs provide the conditions for the application of preventive law, 
which application in turn produces effects upon their behaviour.”141 As discussed earlier, and 
similar to therapeutic jurisprudence, preventive law also comes under the lens-type vector, 
which may provide the opportunity for legal actors to view or analyse legal problems or 
matters.
142
 The focus of preventive law is simply to avoid an adversarial encounter that may 
have a negative effect on the psychological well-being of the disputing parties.
143
 
 
According to Brown and Dauer, the development of the theory and practice of preventive law 
revolves around two related matters. First, preventive law is futuristic in nature. It seeks to 
minimise legal trouble and the risk of future disputes and to avoid litigation.
144
 The second 
point of focus in preventive law is the lawyer-client relationship. Preventive law also involves 
periodic legal check-ups to identify “legal soft spots” (potential legal trouble) and strategies 
to avoid future legal trouble.
145
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3.5.4 The benefits of a preventive law approach in resolving strata scheme disputes 
For the purpose of the theoretical framework developed for this thesis, preventive law 
principles are applied to fulfil two objectives: First, to seek ways to avoid adversarial 
processes for strata scheme disputes by promoting self-determination and informal dispute 
resolution among members of the strata community. The second objective is to avoid 
recurrence and prevent future disputes in strata schemes through the educational function of 
dispute resolution processes. In satisfying these two main objectives, the discussion on 
preventive law and its relevance within a theoretical framework for dispute resolution 
processes for strata scheme disputes in Peninsular Malaysia is built around the “domains of 
risk management” concept introduced by Dauer. According to Dauer:  
 
The preventive law divides the domains of risk management into three. 
Primary prevention means preventing the root cause from arising, 
secondary prevention means preventing a cause that has arisen from having 
an untoward effect and tertiary prevention means minimizing the damage 
when the cause and effect occur.
146
 
 
This thesis argues that the concept “domains of risk management” in preventive law as 
articulated by Dauer are highly relevant in forming a framework for the resolution of strata 
scheme disputes. In the context of strata living, primary prevention means preventing a strata 
scheme dispute from occurring. Much of the literature on strata title law has discussed 
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various issues regarding the causes of disputes in strata schemes.
147
 Sharon Christensen and 
Anne Wallace for example argue that “the underlying cause of disputes between stakeholders 
in community title schemes lies in poor or inappropriate physical or legal design features.”148 
They further argue that “in most cases, the disputes could have been avoided if a different 
legal or physical design had been employed.”149 
 
Tiun Ling Ta studied the maintenance and management issues in strata buildings in 
Peninsular Malaysia, particularly in the State of Penang.
150
 The study revealed that many 
facilities in the strata schemes were inadequate when the number of residents was taken into 
consideration. The facilities were also lesser in quality, exposing users to injury risks. The 
study further revealed that nearly 50% of the strata schemes in that state do not have facilities 
for resident’s social, recreational and sports facilities. These deficiencies will affect the 
quality of strata living in the long term. Lack of social amenities and public space also reduce 
social interactions among members of strata community.
151
 Tiun argues that all these 
problems will inevitably lead to tensions and disputes among the members of strata 
schemes.
152
 
 
As mentioned above, there are many reasons for disputes to occur within strata schemes. 
Many of them can be attributed to management and maintenance issues. While various 
solutions designed to prevent disputes from occurring (the primary preventive objective) can 
be proposed, these would be outside the focus of this thesis.
153
 As this thesis is about 
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developing a dispute resolution model for strata scheme disputes, it is argued that the primary 
preventive measure as developed by Dauer is applicable in this framework by way of an 
educational process.
154
 In support of this argument, this thesis proposes that the educative 
function as primary preventive measure should appear at every level of dispute resolution 
process.
155
 A further explanation of the relationship between the primary preventive measure 
and its application in the theoretical framework is made in the discussion on secondary and 
tertiary preventive measures in the next paragraphs.      
 
Secondary preventive measures consist of non-adversarial dispute resolution processes such 
as negotiation, mediation or conciliation. It is imperative for disputes in strata schemes to be 
resolved as soon as possible, once the cause arisen. This can be done through various 
informal means such as talking or writing a letter.
156
 In many jurisdictions, parties in strata 
scheme disputes are encouraged to talk over their disputes and discuss possible settlement. In 
Queensland for example, the Office of Commissioner for Body Corporate and Community 
Management (BCCM Office) has published practice directions on self-resolution. In Florida, 
the law provides that breaches of the by-laws shall be dealt with by way of educational 
resolution involving advice and educational notice issued by the condominium association.
157
 
Through such measures, even if such disputes cannot be altogether avoided or entirely 
prevented, they can at least be controlled and prevented from spiralling to a more damaging 
level with more severe consequences for the disputing parties. 
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Internal dispute resolution employing various models of negotiation and mediation involving 
a third party as facilitator or mediator may also serve as the primary and secondary 
preventive measures. By providing a potentially quicker and less expensive mode of 
settlement, internal dispute resolution may act as a firewall to prevent neighbourhood 
disputes in strata schemes from escalating and turning into a more serious conflict. The 
educational experience and exchanges of information during the process may serve as the 
primary preventive measure to prevent dispute or cause of action from arising. If internal 
dispute resolution such as mediation fails, another dispute resolution model such as 
conciliation can be organized by government agencies to resolve dispute. Even though 
facilitative models such as mediation or conciliation may come in the form of a formal 
dispute resolution process organised by an authority, it retains non-adversarial elements such 
as active participation and parties’ self-determination. Conciliation processes also educate 
participants on ways of managing disputes and aspects of strata living. These outcomes are 
beneficial and serve both the primary and secondary preventive measures as developed by 
Dauer.
158
 
 
A tertiary preventive measure aims at preventing a dispute from having negative 
consequences and being transformed into bigger conflict. In the context of this framework, 
adjudication may be considered a tertiary preventive measure. According to Daicoff, 
“traditional law usually focuses on the third aspect, or damage control, by minimising the 
consequences of the effect or making the problem “go away.”159 However, adjudication may 
also serve as primary preventive measure if it involves educational aspects of communal 
living under the strata titles systems.
160
 
 
                                                          
158
  Daicoff, above note 1 at 821-822. 
159
  Daicoff, ibid at 822. 
160
  Ibid. 
116 
 
In conclusion, preventive law has introduced a new approach for lawyering and lawyer-client 
relations. Preventive law advocates that lawyers focus more on identifying the client’s 
purpose rather than their legal rights and personal interests. Instead of encouraging individual 
parties to act against one another, preventive law seeks to find sustainable, holistic, creative, 
innovative, collaborative, problem-solving oriented and rehabilitative solutions to legal 
problems.
161
 Preventive law also places emphasis on relationships and future functioning.
162
 
Instead of just focusing on a client as an individual, preventive law encourages lawyers to 
also look at people around the client, fostering their ongoing relationships with family, 
friends, workplace, community, and society.
163
 
 
These approaches and goals of preventive law are highly relevant to legal actors in the 
process of resolving strata scheme disputes.
164
 Therapeutic jurisprudence and a preventive 
law approach come together to inform the theoretical framework of this thesis based on 
comprehensive law movement. It will therefore be argued in the next section that 
transformative mediation and ADR provide excellent options for the implementation of the 
concepts and ideas of the comprehensive law movement. The processes maximise therapeutic 
effects and at the same time minimise the potential legal risk for the parties involved, 
including in strata scheme disputes.  
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3.6 TRANSFORMATIVE MEDIATION AND ALTERNATIVE DISPUTE 
RESOLUTION (ADR) 
 
3.6.1 Overview 
As discussed earlier, this thesis develops a theoretical framework based upon the 
comprehensive law movement. The parameters that have been set upon this framework 
involve four vectors namely therapeutic jurisprudence, preventive law, transformative 
mediation and problem-solving court. Even though Daicoff has identified transformative 
mediation as one of the emerging vector under the comprehensive law movement and is 
included in the parameters, in this section it is argued that there is a need for the discussion 
on transformative mediation to be expanded to include the concept of ADR particularly the 
facilitative processes such as mediation and conciliation. The rationale for this argument will 
be discussed further in the next section.  
 
The outline for this section is as follows. First, there will be a brief description of several 
vectors of the comprehensive law movement that relate to ADR. These include creative 
problem-solving, holistic justice and transformative mediation. Secondly, the discussion 
continues on the structure, process, philosophy and goals of ADR. Thirdly, the development 
and application of ADR in common law jurisdictions particularly in resolving strata scheme 
disputes will be discussed. Finally, an argument will be made to establish the benefits of 
ADR in resolving strata scheme disputes. 
 
3.6.2 Transformative mediation, ADR and the comprehensive law movement 
Apart from therapeutic jurisprudence and preventive law, creative problem-solving, holistic 
justice and transformative mediation are the emerging vectors or disciplines that come within 
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the larger comprehensive law movement.
165
 According to Daicoff, creative problem-solving 
and holistic justice are broad theoretical lenses which provide views and analysis of problems 
and legal matters while transformative mediation is more of a process-type vector which 
focuses on actual resolution of legal matters or disputes.
166
 Creative problem-solving 
promotes a broader creative role for legal actors, encouraging them to think differently in 
understanding and resolving legal issues and beyond, taking into account a wide variety of 
other non-legal issues and concerns.
167
 
 
According to Carrie Menkel-Meadow, creative problem-solving approach in the context of 
lawyer-client relationships examines the needs, objectives and interests of the client beyond 
legal problems and matters.
168
 Furthermore, a creative problem-solving lawyer also considers 
the needs, objectives and interests of other parties to the dispute in order to identify common 
ground and points of difference.
169
 According to Linda Morton, a creative problem-solving 
lawyer will examine the nature of the problem and tries to understand what, how and when 
the problem arose and how it could be prevented.
170
 A creative problem-solving lawyer 
would have also reflected on “the alternative methods that could have prevented the problem 
and sought the common objectives that promote the best outcome for all parties.”171 Menkel-
Meadow posits that creative problem-solving is an interdisciplinary approach that seeks 
creative solutions within the law and in other disciplines.
172
 In practice, creative problem-
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solving would first seek solutions within the ambit of ADR processes rather than proceed 
with court action as the first resort.
173
 
 
Holistic justice on the other hand has no exact definition.
174
 According to King, “the term 
“holistic” is ubiquitous.”175 According to Michelle Brenner, “holistic assumes the whole is 
greater than the sum of its parts. It assumes that there are layers of life that impact each other. 
It assumes that connectedness is the order of life.”176 In the Oxford English Dictionary, the 
term holism is defined as “parts of a whole are in intimate interconnection such that they 
cannot exist independently of the whole, or cannot be understood without reference to the 
whole, which is thus regarded as greater than the sum of its parts.”177 In a simplified 
explanation, “holism is the study of an object as a whole entity.”178 
 
The term holistic has been applied in various disciplines such as health, education, 
management and law.
179
 From the perspective of health, the term holistic has been used in 
“addressing all of a person’s healthcare needs and treating disease by addressing the whole 
person - body, mind, spirit and social and physical environment – instead of focusing on the 
diseased aspect of the body or mind.”180 In legal education, the term holistic has been used to 
mean “a curriculum that includes teaching of skills theory, practice and development as well 
as knowledge of the law and its application.”181 In a broader context of judicial system and 
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legal practice, holistic justice is practised by legal actors who seek to promote peaceful, 
therapeutic and effective solutions to legal problems.
182
 
 
According to Daicoff, holistic justice encourages acts of compassion, reconciliation, 
forgiveness and healing.
183
 Those who practice holistic justice would go beyond the law in 
identifying an individual’s deepest needs, goals and desires.184 In legal practice for example, 
holistic lawyers seek to promote settlement that minimise a conflict and enhance the 
psychological well-being of the client and other parties. While holistic lawyers place 
emphasis on their client’s best interests, financially, personally and emotionally, they are also 
concerned with social justice and the effects of the problem on society.
185
 From the 
perspective of ADR, holistic mediation values the following aspects:
186
 
 An interdisciplinary approach that opens up curiosity and an 
appreciation of a broadened perspective; 
 Curiosity about what leads human beings into and out of conflict; 
 Knowledge that unveils the dynamics that operates within a person as 
well as between people; and 
 Knowledge that enables the mediators “to reach the part of the other 
person that is really able to make peace, outwardly as well as 
inwardly.”187 
 
Transformative mediation, whilst it can be described as a newly created process, is 
considered as one type of facilitative process that comes under a more established ADR 
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concept.
188
 Transformative mediation focuses explicitly on processes that can foster growth 
in the parties’ abilities to communicate, understand each other, solve their own problems, 
resolve conflicts, and interact with other people.”189According to Robert Bush and Joseph 
Folger, transformative mediation can be defined as a process: 
 
In which a third party works with the parties in conflict to help them change 
the quality of their conflict interaction from negative and destructive to 
positive and constructive, as they explore and discuss the issues and 
possibilities for resolution. The mediator’s role is to help the parties make 
positive interactional shifts (empowerment and recognition shifts) by 
supporting the exercise of their capacities for strength and responsiveness, 
through their deliberation, decision-making, communication, perspective 
taking, and other party activities.
190
 
 
There are unifying similarities between creative problem-solving, holistic justice and 
transformative mediation under the comprehensive law movement. While they might be 
different in term of functions, they share the same concerns over building long-term 
relationships, transformation of society and human behaviour, and psychological well-
being.
191
 These vectors also promote creative and innovative solutions to help parties resolve 
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their disputes.
192
 Above all, they either form parts of ADR or have resorted to various ADR 
processes in the implementation of their ideas and concepts.
193
 
 
ADR also shares similar objectives with several other “vectors” under the comprehensive law 
movement such as therapeutic jurisprudence and preventive law.
194
 Becky Batagol for 
example argues that there are several compatibilities between the ADR and therapeutic 
jurisprudence.
195
 Schneider submits that mediation processes for example produce therapeutic 
effects on the parties such as greater opportunity to be heard and greater participation. The 
transformative effects it produces are due to better communication between parties.
196
 
According to Carrie Menkel-Meadow, ADR processes such as mediation have been 
recognised as having the potential to resolve disputes humanely and efficiently, and also to 
“provide more creative and particularised, flexible and participative solutions to problems 
than the more traditional and adversary system could offer.”197 King observes that there is a 
degree of overlap between preventive law and other non-adversarial processes including 
ADR.
198
 
 
3.6.3 Structure and processes of ADR 
According to Dispute Resolution Terms published by the National Alternative Dispute 
Resolution Advisory Council (NADRAC) Australia, ADR can be described as “an umbrella 
term for processes, other than judicial determination, in which an impartial person assists 
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those in a dispute to resolve the issues.”199 According to Tania Sourdin, the term ADR can be 
described as follows: 
 
Processes that may be used within or outside courts and tribunals to 
manage, resolve or determine disputes or to reach agreement and where the 
processes do not involve traditional (more adversarial) trial or hearing 
processes ADR is used to describe processes that may be non-adjudicatory 
as well as adjudicatory, which may produce binding or non-binding 
decisions. ADR include processes to describe as negotiation, mediation, 
evaluation, case appraisal and arbitration.
200
 
 
According to NADRAC, there are four types of ADR. They are facilitative processes, 
advisory processes, determinative processes and combined or hybrid processes. Facilitative 
processes involve an impartial person normally an ADR practitioner to assist the disputing 
parties “to identify the disputed issues, develop options, consider alternatives and endeavour 
to reach an agreement about some issues or the whole dispute.”201 Examples of facilitative 
processes include mediation, facilitation, facilitated negotiation and conciliation.
202
 For the 
purpose of this section, the term mediation and conciliation are described according to the 
NADRAC Glossary of Common Terms used in ADR. Mediation has been described as 
follows: 
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Mediation is a process in which the parties to a dispute, with the assistance 
of a dispute resolution practitioner (the mediator), identify the disputed 
issues, develop options, consider alternatives and endeavour to reach an 
agreement. The mediator has no advisory or determinative role in regard to 
the content of the dispute or the outcome of its resolution, but may advise 
on or determine the process of mediation whereby resolution is attempted. 
Mediation may be undertaken voluntarily, under a court order, or subject to 
an existing contractual agreement.
203
 
 
According to the National Mediator Accreditation Standards published by the Mediator 
Standards Board: “A mediation process is a process in which the participants, with the 
support of a mediator, identify issues, develop options, consider alternatives and make 
decisions about future actions and outcomes.”204 As a third party, a mediator will never 
advise upon, evaluate or determine disputes. A mediator will only assist the participants to 
reach their own decision.
205
 
 
Conciliation is another facilitative process. It may comprise a mixture of different processes 
including facilitation and advice. It is also known as the “blended process.”206 Conciliation 
may involve the provision of expert information and advice if this is done in a way that 
supports the principle of self-determination and is given at the request of the parties.
207
 
NADRAC has described conciliation to be as follows: 
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Conciliation is process in which the parties to a dispute, with the assistance 
of a dispute resolution practitioner (the conciliator), identify the issues in 
dispute, develop options, consider alternatives and endeavour to reach an 
agreement. The conciliator may have an advisory role on the content of the 
dispute or the outcome of its resolution, but not a determinative role. The 
conciliator may advise on or determine the process of conciliation whereby 
resolution is attempted, and may make suggestions for terms of settlement, 
give expert advice on likely settlement terms, and may actively encourage 
the participants to reach an agreement.
208
 
 
The second type of ADR identified by NADRAC comprises a range of advisory processes. In 
advisory processes, the disputing parties will be advised by an ADR practitioner on the facts 
of the dispute, the law and in some cases possible outcomes and how these may be achieved. 
Advisory processes include expert appraisal, case appraisal, case presentation, mini-trial and 
early neutral evaluation.
209
 
 
Determinative processes constitute the third type of ADR. These involve hearing and 
adducing evidence from parties and witnesses before an ADR practitioner makes a 
determination. Determinative processes include arbitration, expert determination and private 
judging.
210
 
 
The fourth type of ADR is a combined or hybrid process whereby the ADR practitioner may 
play multiples roles such as mediation, conciliation and in-conferencing. In these types of 
processes, the ADR practitioner may facilitate discussion and provide advice with regard to 
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the merits of the dispute. An example of a combined or hybrid process is mediation-
arbitration (Med-Arb) which involves a mediation process followed by arbitration.
211
 
 
3.6.4 Philosophy and goals of ADR 
ADR is the one of the oldest forms of non-adversarial justice.
212
 However, a modern concept 
and practice of ADR emerged in the United States in the 1976 during the Pound Conference 
(formally known as the National Conference on the Causes of Popular Dissatisfaction with 
the Administration of Justice). The concept of modern ADR was started in response to the 
problems and issues facing the adversarial legal system at that time when the formal justice 
system in the United States “was seen to be expensive, inaccessible, conflict inducing and as 
exacerbating social problems.”213 In that Conference, judges, legal scholars, and leaders of 
the Bar gathered and discussed the efficiency and fairness of the court systems and their 
administration. The findings were not encouraging and were frustrating, prompting Chief 
Justice Warren Burger to comment that, “litigation is too costly, too painful, too destructive, 
too inefficient for a truly civilised people.”214 
 
In the same conference, Harvard Law Professor Professor Frank Sander mooted the idea of 
“multi-door” courthouse. He suggested a concept where one courthouse would implement 
multiple dispute resolution processes or programs. This idea has received such overwhelming 
support from the legal fraternity that within a short period, ADR has “dramatically changed 
the ways in which Americans resolve their disputes.”215 According to Batagol, modern ADR 
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has now been accepted as a legitimate part of the formal legal system.
216
 “The 
institutionalisation of ADR processes suggests that ADR exists at a high level of maturity 
within the justice system.”217 This positive development creates potential for ADR to further 
provide a guide for the incorporation of newer non-adversarial practices into the legal 
system.
218
 According to Derek Bok, The President of Harvard Law School, the emergence of 
ADR demonstrates “human inclinations toward collaboration and compromise rather than 
stirring our proclivities for competition and rivalry.”219 
 
According to Judy Gutman, there are many reasons contributing to the rise of ADR and one 
of them is based on criticisms of the adversarial adjudication system such as court backlogs, 
as well as the time consuming, anxiety-producing and costly nature of court proceedings. The 
rules and procedures administered by courts have also been considered as limiting the options 
of disputing parties, and it has been said that courts oftentimes overlook the humanistic 
elements of dispute resolution.
220
 In addition, ADR can be said to also offer a cheaper and 
quicker process compared to court litigation, at least when it is used appropriately for suitable 
disputes. ADR is also said to produce satisfaction to the disputing parties through greater 
opportunity for participation and communication.
221
 Against this historical background of 
ADR, Frank Sander explains that the objectives of ADR
222
 are: 
 
i. to relieve court congestion, as well as undue cost and delay; 
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ii. to enhance community involvement in the dispute resolution 
process; 
iii. to facilitate access to justice; 
iv. to provide more effective dispute resolution. 
 
According to NADRAC, five common objectives of ADR
223
 are to: 
i. resolve disputes; 
ii. use a process which is considered by the parties to be fair; 
iii. achieve acceptable outcomes; 
iv. achieve outcomes that are lasting; and 
v. use resources effectively 
 
Further, NADRAC has identified three objectives of ADR which are common for most 
parties, practitioners, service providers, government and the community. They are “to resolve 
or limit disputes in an effective way, to provide fairness in procedure and to achieve 
outcomes that are broadly consistent with public and party interests.”224 
 
3.6.5 The benefits of ADR in resolving strata scheme disputes  
ADR has been acknowledged by many as a useful forum for resolving neighbourhood 
disputes including strata scheme disputes.
225
 However, this does not mean that traditional 
adversarial court processes can or should be totally sidelined in preference to ADR 
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processes.
226
 According to Rebecca Leshinsky et al, “neighbourhood disputes can sometimes 
be emotionally charged and can cause strained relationships between those living in close 
proximity.”227 Scott Mollen argues that the self-governing nature of strata title ownership also 
attracts a higher incidence of neighbourhood disputes.
228
 Baum posits that minor disputes 
between neighbours in strata schemes can often fester into hatred and strife. “Once the 
relationship between neighbours has soured, it can be difficult or impossible to repair. These 
problems worsen when neighbours live close to one another.”229 
 
According to Christopher Baum, one particular ADR process, mediation, preserves the 
relationship of the parties to a dispute and this outcome is especially significant in strata 
schemes where the disputing parties will have to continue having some form of interaction 
after a dispute is resolved, regardless of the decision.
230
 Beasley also argues that “the nature 
of living in a community lends itself to the idea of working out disputes in a collaborative, 
rather than adversarial way.”231 When neighbours are joined together in a community, it is to 
their benefit if disputes are resolved in a manner that develops relationships, rather than 
tearing them down.
232
 ADR, according to Beasley helps preserve relationships and a sense of 
community among neighbours in strata schemes.
233
 ADR also promotes creativity and the 
flexibility to deal with disagreements between neighbours and those having interests in the 
schemes.
234
For Baum, mediation provides creative and innovative solutions to help parties 
                                                          
226
  Teo Keang Sood, Strata Title in Singapore and Malaysia, (4
th
 Edition, Lexis-Nexis Butterworths, Singapore, 
2012) at 840. 
227
  Leshinsky et al, above note 19 at 41; Douglas and Leshinsky, above note 31 at 226; See also Carole Kayrooz 
et al ‘Barking Dogs, Noisy Neighbours and Broken Fences: Neighbourhood Dispute Mediation’ (2003) 14 
Australasian Dispute Resolution Journal 71 at 71.  
228
  Mollen above note 19 at 81.  
229
  Baum, above note 19 at 907. 
230
  Baum, ibid at 935-936. Disputing parties include neighbours, council members of the management 
corporation and managing agent.  
231
  Amy Beasley, above note 19 at 316. 
232
  Ibid. 
233
  Ibid, at 321. 
234
  Ibid. 
130 
 
resolve their conflicts and this is consistent with the objectives of comprehensive law 
movement that looks beyond strict legal rights, liabilities, obligations, duties and 
entitlements.
235
 
 
Fuller argues that the central quality of mediation is “its capacity to reorient the parties 
towards each other, not by imposing rules on them, but by helping them to achieve a new and 
shared perception of their relationship, a perception that will redirect their attitudes and 
dispositions toward one another.”236 The positive, collaborative and reorienting process of 
mediation is built around the notions of empowerment, party control and party self-
determination. According to Moore, what makes mediation attractive to many disputing 
parties is that they are in control of the outcome.
237
A mediation process supports individual 
ownership of the dispute and respects the capacity of the disputing parties to determine the 
outcome.
238
 According to Field, “the opportunity to achieve party self-determination is, 
therefore, both a key aspect of the alternative nature of mediation, as well as one of the 
critically innovative and humane aspects of the process.”239 While ADR offers process 
efficiency in resolving strata scheme disputes, there are other important benefits of ADR: 
 
i. ADR is regarded as a specialised forum 
ADR is suitable for strata scheme disputes as it would offer highly skilled and experienced 
specialists to mediate or conciliate strata schemes disputes compared to litigation in court.
240
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This is appropriate considering the complexity of the strata rules and the management aspects 
of strata buildings which require specialised knowledge and understanding.
241
 
 
ii. ADR provides a supportive atmosphere for dispute resolution  
Many ADR processes create a supportive and conducive atmosphere in which disputing 
parties can present their case, express their views and explain their grievances in a congenial 
forum.
242
 According to Schneider, “mediation allows clients the ability to tell their story in a 
setting that is safe and helpful for them.”243 The opportunity given to the disputing parties to 
engage with each other in a less formal discussion can be cathartic; it can improve the way 
they communicate with each other; and encourages them to work out acceptable 
settlements.
244
 
 
iii. ADR promotes self-determination and mutual resolution 
The nature of ADR encourages disputing parties to compromise on each other for mutual 
benefit.
245
 A mediator role for example includes helping the disputing parties in identifying 
issues, encouraging joint problem-solving and exploring settlement alternatives.
246
 In its true 
theoretical sense, mediation is about party self-determination and empowerment and is not 
designed to force settlement. Instead, mediation offers an opportunity to the disputing parties 
to sit together, share information and exchange perspectives.
247
 Parties may then change their 
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previously firm opinions after being enlightened of the real issues and possible solutions. 
“For mediation to truly offer a settlement opportunity, the parties must have the ability to 
change their minds, should they see fit.”248 
 
iv. ADR offers privacy and fewer public processes 
ADR processes such as mediation or conciliation offer private and confidential dispute 
resolution options to the disputing parties that attract less publicity.
249
 Strata scheme disputes 
being litigated in the court normally attract public attention due to the controversies 
surrounding the disputes.
250
 Such negative publicity is bad for the disputing parties as well as 
for the strata community and the property market.
251
Buyers would tend to be wary of 
purchasing any unit in a strata scheme that is “embroiled in a lawsuit” for fear of having the 
burden of funding the litigation imposed on them.
252
 The private nature of mediation and 
conciliation also allows the disputing parties to express themselves openly and freely. 
According to Baum, it is important to note that “there is a distinction between privacy and 
confidentiality.” While privacy means the ADR session is conducted in private, there is no 
guarantee as to confidentiality unless the statute provides for it or the parties have signed 
confidentiality agreement.
253
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v. ADR offers the parties an educational experience  
Some ADR processes involve educational and informative communications that promote 
understanding about the concept of strata living among strata residents.
254
For example, the 
conciliation processes conducted by a departmental conciliator of the Office of the 
Commissioner for Body Corporate and Community Management, Queensland, require the 
conciliator to explain and ensure the parties understand the provisions of the legislation and 
the nature of community titles living.
255
ADR processes also provide the parties with 
educational experience in managing and resolving disputes. Through ADR processes, the 
parties may realise that they have the ability to resolve the issues without involving third 
party authorities or the courts. The parties may also realise by then that they should not only 
consider the legal aspects of the dispute, but develop their capacity for consideration and 
respect for others. The educational aspect of self-awareness is important for the benefit of 
their future relationship as neighbours. 
 
ADR processes also provide the disputing parties with opportunities to interact with each 
other positively. Through positive communication, the parties may, through the help of third 
party mediator or conciliator, develop a realistic agenda for discussion and consider various 
options for solutions. More importantly, the parties may have the opportunity to resolve their 
disputes by way of self-determination. According to Bush, a mediation process, for example, 
provides direct education and growth experience to the parties through self-determination and 
self-awareness. 
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vi. ADR increases parties’ satisfaction 
ADR processes are preferable to court process in resolving disputes that involve continuing 
relationships such as in strata schemes. The ADR process which focuses on reaching a 
compromised settlement rather than imposing a third-party decision is most likely to be able 
to produce a long lasting settlement with which both parties feel satisfied.
256
 ADR also is said 
to be preferred over a court process even if the process does not result in the settlement of the 
case. According to Tyler, ADR can provide a satisfactory outcome to the disputing parties 
because:  
People appear to value the opportunity to present their case in a less 
constrained manner than is often possible in courts, to have an informal 
discussion with the third party which suggests to them that their views are 
being listened to and considered, and to participate more directly in efforts 
to resolve their conflicts.
257
 
 
Problem-solving courts are the final vector included within the parameters of this 
framework.
258
 The next section discusses the background of problem-solving courts, 
the philosophy and the relevance of this vector in resolving strata scheme disputes in 
Peninsular Malaysia.  
 
3.7 PROBLEM-SOLVING COURTS  
 
3.7.1 Overview 
According to Winick, the courts in recent years have been engaging in new types of problems 
and issues, many of which are social and psychological in nature.
259
 “These cases require the 
courts to not only resolve the disputed issues of fact, but also to attempt to solve a variety of 
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human problems that are responsible to bringing the case to court.”260  However, the courts, 
in applying traditional adversarial processes often found they were restricted by the legal 
norms such as rigid processes and procedures, limited sanctions and lack of adequate 
coordination and information between government agencies to implement and monitor 
compliance effectively.
261
 
 
In response to these problems, judges in traditional court systems have started to apply new 
style of judging that attempts to understand and address the underlying issues of the problem 
and to deal with the problems more effectively.
262
This new approach is commonly known as 
a problem-solving court or problem-solving justice.
263
 According to Blagg, problem-solving 
courts have developed based on the philosophies of restorative justice and therapeutic 
jurisprudence.
264
 “While the two philosophies cannot simply be collapsed together, they do 
share a common commitment to ‘humanising’ the justice processes.”265 
 
According to Sammon,
266
 the problem-solving courts have several distinctive features: first, 
problem-solving courts are outcome based rather than focusing on traditional court 
approaches such as processes and precedents; secondly, problem-solving courts encourage 
active interaction between judges and litigants; thirdly, problem-solving courts are not limited 
to restrictive sanctions prescribed by the law; fourthly, problem-solving courts are creative 
and innovative in utilising community service and other social services as alternative 
sanctions. Problem-solving courts do not only impose sentencing and sanctions, but are also 
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actively involved in monitoring and ensuring compliance by offenders particularly where 
community-based sanctions are applied. Blagg argues that problem-solving courts do not aim 
to resolve complex legal issues, but rather are more concerned with complex social problems 
that cannot be effectively dealt with by the standardised and mechanistic focus of legal norms 
alone.
267
 
 
For the purpose of this thesis, the principles of problem-solving courts are discussed in the 
context of the adjudicative approach of the Tribunal established under the Strata 
Management Act 2013 (SMA) and the courts which constitute the current dispute resolution 
processes for strata scheme disputes in Peninsular Malaysia.  The next section provides a 
brief analysis of the relationship between problem-solving courts and comprehensive law 
movement. It then describes the structure and process of the problem-solving court, the 
philosophy and goals of this approach.  
 
3.7.2 Problem-solving courts and the comprehensive law movement 
According to Daicoff, problem-solving courts are perhaps the most exciting vector of the 
comprehensive law movement.
268
Court systems particularly in the United States, United 
Kingdom and Australia have undergone significant change, shifting their orientations from 
traditional adversarial approaches to problem-solving approaches, employing a collaborative 
process that focuses on a therapeutic outcome.
269
 Instead of being an arbiter, a judge in a 
problem-solving court acts as a coach.
270
 Daicoff added that these shifts in approach are the 
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result of judges’ interest in therapeutic jurisprudence.271 According to Winick, there is clear 
evidence of the use of therapeutic jurisprudence principles in the functioning of these 
courts.
272
 
 
Unlike traditional judges who only view themselves as arbiters, judges in problem-solving 
courts consciously view themselves as therapeutic agents, applying therapeutic functions in 
their dealings with the disputing parties.
273
 This new level of judging is consistent with the 
aims, focus and concerns of comprehensive law movement and therapeutic jurisprudence: to 
improve mental health and emotional well-being of people in disputes as well as the 
community at large.
274
 
 
According to Jeffrey Butts, “problem-solving courts begin with the premise that people 
should be accountable for their harmful behaviour, but the justice system should do more 
than simply punish them for that harm: it should prevent future harm.”275 Thus, the problem-
solving courts should do more than merely process cases in order to reduce court lists. The 
judiciary’s accountability to the public goes beyond the number of cases the courts have 
disposed of and how quickly they have been processed.
276
 According to Judge Lippman, 
“problem-solving court is about modifying court processes to fit the trends that are driving 
caseload activity. It is about courts putting the individual front and center, fashioning 
individualised responses designed to change future behaviour.”277 
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Problem-solving courts have shown that they can provide help in solving the problems faced 
by society when the traditional court system approach is achieving very little, and making 
little difference in the lives of victims, offenders and neighbourhoods.
278
 The common 
features of problem-solving courts and the comprehensive law movement can be seen mostly 
in the approach of problem-solving courts that give preference to consensual, collaborative 
and community-based processes. Problem-solving courts also embrace a creative and holistic 
problem-solving approach with focus on therapeutic outcomes for parties.
279
 Whilst problem-
solving courts began as specialised criminal courts such as drug treatment courts, domestic 
violence courts and sex offence courts, they have expanded to include community and 
housing courts. For example, a section of the housing court in New York was created to 
resolve disputes in condominiums and co-operatives.
280
 
 
3.7.3 Structure and process of problem-solving courts 
The problem-solving court initiative started in the United States. The first problem-solving 
court was a drug court established in Miami, Florida in 1989.
281
 This court was initiated by 
local officials in their efforts to fight an overwhelming cocaine epidemic threatening the city 
at that time.
282
 The first community court was established in the District of Manhattan, New 
York City.
283
 It was established by local officials in response to rising incidents of crime and 
disorder involving quality of life offences such as prostitution, shoplifting, vandalism and 
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graffiti.
284
 These two experiment courts achieved great results, showing reductions in 
substance abuse, reductions in local crimes and improvements in public attitudes towards the 
courts.
285
 The outcomes of these efforts were so significant that the Conference of Chief 
Justices, the Conference of State Court Administrators and the American Bar Association, 
passed resolution in support of their implementation throughout the country.
286
 
 
According to Katryn Sammon, problem-solving courts are specialised courts that seek to 
respond to persistent social, human, and legal problems, such as drug addiction, alcoholism, 
domestic violence, mental illness, misdemeanour and quality of life crime. In addressing 
these problems, these courts have taken a new approach, focusing their process on the root 
causes of the legal problems experienced by the parties.
287
 The focus of these specialised 
courts is more on resolving the interpersonal issues underlying the legal problems rather than 
on punishing defendants or assigning fault.
288
 The problem-solving courts embraced a 
collaborative, long term, relational, interdisciplinary, healing approach to judging.
289
 
 
3.7.4 Philosophy and goals of problem-solving courts 
The theory of problem-solving courts is that justice systems should focus on changing the 
behaviour of offenders or defendants, provide support to victims, their families and the 
community, and improve public safety in neighbourhoods. Instead of resorting to punishment 
mechanisms that only provide temporary solutions without any positive impact on the 
offenders, problem-solving courts utilise community service and other alternative 
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sanctions.
290
 Problem-solving courts aimed at putting an end to revolving door justice and 
recidivism where the court keeps on seeing the same offender over and over again.
291
 The 
unsatisfactory outcomes of traditional legal process were raised by Judith S. Kaye, a former 
Chief Judge of New York State when she said: 
 
In many of today’s cases, the traditional approach yields unsatisfying 
results. The addict arrested for drug dealing is adjudicated, does time, then 
goes right back to dealing on the street. The battered wife obtains a 
protective order, goes home, and is beaten again. Every legal right of the 
litigant is protected, all procedures are followed, yet we aren’t making a 
dent in the underlying problem. Not good for the parties involved. Not good 
for the community. Not good for the courts.
292
 
 
According to Sammon, the orientation of problem-solving justice is to focus on outcomes 
rather than process and precedent.
293
 Hora argues that “problem-solving courts seek to 
achieve tangible outcomes for victims, offenders and society.”294 According to former Chief 
Judge Kaye, “Outcomes-not just process and precedents-matter. Protecting the rights of an 
addicted mother is important. So is protecting her children and getting her off drugs.”295 
According to Menkel-Meadow, the problem-solving approach to justice is about determining 
the actual needs of the parties.
296
 Berman and Fox argue that:    
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The underlying notion of problem-solving courts is the idea that the justice 
system should do more than to process cases.  Instead, they should actively 
seek to aid victims, change of behaviour of offenders, and improve public 
safety in our neighbourhoods. In other words, problem-solving justice seeks 
to improve outcomes for victims, defendants and communities.
297
 
 
Berman and Fox further list six common underlying principles of problem-solving justice. 
They are “enhanced information, community engagement, collaboration, accountability, 
outcomes and individualised justice.”298 
 
i. Enhanced information – Problem-solving justice seeks to provide better 
information about defendants, victims and the community context of crime to 
judges, lawyers and other justice officials to improve decision making. 
 
ii. Community engagement – In order to identify and solve local problems, problem-
solving justice practises active community engagement. This approach helps to 
improve public trust in court system and encourage members of the public to 
cooperate in the pursuit of justice. 
 
iii. Collaboration – Improving inter-agency communication has enabled problem-
solving courts to reach potential partners beyond the courthouse. A problem-
solving court does not limit itself to inter-agency collaboration but extends the 
partnerships to community based organisations.  
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iv. Accountability – Problem-solving courts ensure the accountability of offenders by 
establishing a rigorous compliance monitoring. Similarly, service providers are 
also made accountable and are required to produce regular reports on their work 
with the participants. 
 
v. Outcomes – Outcomes of problem-solving court practices are assessed by the 
active and ongoing collection and analysis of data. 
 
vi. Individual justice – Problem-solving courts utilise a risk and needs assessment 
instrument to arrive at better decisions. For example, clients with dual disorders of 
mental illness and substance abuse are carefully assessed and then matched with 
community based service providers that can address their specific needs.      
 
Numerous reports have been released that indicate improvements in case outcomes including 
reductions in crime, increased sobriety for addicts, safer neighbourhoods, fewer probation 
violations and enhanced public confidence in justice due to the implementation of problem-
solving courts.
299
 Problem-solving courts have proven to be both effective and fair, and to use 
the skills of lawyers and judges in ways that are meaningful and positive for our society. By 
solving the problems seen on a daily basis in the courthouse, problem-solving courts are 
helping to prevent problems faced by society at large. According to Sammon, “with each 
passing year, the non-traditional legal and judicial approaches are producing better outcomes 
and helping to break the cycle of hopelessness that ravages countless lives, families and 
communities.”300 
 
                                                          
299
  Sammon, above note 262, at 931-967. 
300
  Sammon, ibid at 969, See also Lippman, above note 276 at 831.  
143 
 
3.7.5 The benefits of the problem-solving court approach in the resolution of strata 
scheme disputes 
 
According to Judge Lippman, in many cases such as disputes between neighbours, disputes 
between two rival local businesses or incidents of vandalism involving juveniles, “the 
traditional adversarial approach served no one’s interest, not the parties, not the attorneys and 
not the courts.”301 Due to heavy caseloads, the traditional approach often pays less attention 
to civil and criminal cases involving neighbours, relatives and acquaintances, considering 
them to be minor cases.
302
 Judge Lippman says that by treating such cases as minor, the 
courts have been sending the wrong signals to the public, that certain kinds of cases such as 
quality of life crime and neighbourhood quarrels are not important.
303
 The fact is they do 
matter to a lot of people and to communities.
304
 Problem-solving courts are now taking a a 
collaborative problem-solving approach in addressing these cases, using processes that better 
serve the public and produce better outcomes. According to Butts, the founding principles of 
problem-solving courts are not new.
305
 “Indeed, the very purpose of law and the courts has 
always been to solve social problems, reduce harm and restore the well-being of the 
communities.
306
 
 
For the purpose of this Chapter, a theoretical framework based on the concept and principles 
of problem-solving courts is proposed for formal adjudicative dispute resolution in the 
context of strata scheme disputes. In Peninsular Malaysia, a Strata Management Tribunal (the 
Tribunal) has been established under the SMA to adjudicate disputes in strata schemes.  The 
SMA does not prevent disputing parties from seeking relief from the Courts. Thus the courts 
                                                          
301
  Lippman, above note 276 at 816. 
302
  Ibid. 
303
  Ibid, at 817. 
304
  Ibid. 
305
  Butts, above note 275 at 121. 
306
  Ibid. 
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also have an important role to play in the context of resolving neighbourhood disputes in 
strata schemes. The traditional adversarial method is based on resolution or settlement in 
terms of damages, remedy, compensation or injunction. Unfortunately, the end result of this 
method is not the solution to the whole problem. This is because legal problems tend to be the 
result of a dysfunctional relationship between the individual and their social environment.
307
 
To solve such problems, social and cultural change must be promoted to complement efforts 
on individual change.
308
 
 
Adjudicators or judges administering adjudicative processes based on the traditional 
adversarial system need to realise that neighbour relations, such as in strata schemes, are 
unique as they involve ongoing relationships between neighbours who are living in close 
proximity.
309
 Regardless of the disputes occurring between them and how the matters are 
resolved, neighbours will continue making daily contact in common areas such as lifts, 
lobbies or in the car park.
310
 Whatever happens to their personal relationship, they are still 
jointly and collectively responsible for protecting their common interests in the building they 
are living in.
311
 
 
For the benefit of the disputing parties and in support of the concept of self-governance, this 
framework develops the theory and objectives of problem-solving courts to suit adjudicative 
processes in strata scheme disputes. This thesis argues that adjudicative processes in strata 
scheme disputes should take a transformative approach to adjudication. Instead of simply 
resolving disputes, the tribunals and the courts should consider embracing a problem-solving 
                                                          
307
  King et al, above note 2 at 77. 
308
  Mirchandani, above note 286 at 855. 
309
  Baum above note 19 at 922.  
310
  Grosberg, above note 110 at 138. See also Baum, above note 19 at 922. 
311
  See for example Wayne S. Hyatt and James B. Rhoads, ‘Concept of Liability in the Development and 
Administration of Condominiums and Homeowners Association’ (1976) 12(4) Wake Forest Law Review 916 at 
917. 
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court approach. For strata scheme disputes, an “adjudicative problem-solving” approach 
should give attention to the underlying social, psychological or economic problems of the 
disputing parties rather than just determining the dispute based on the existing facts, 
principles of law and precedents. Adjudicators and judges could take an active role in the 
proceedings with the objective of providing the disputing parties freedom to express their 
emotions, validate their concerns, achieve self-determination and restore their relationship as 
neighbours.
312
 
 
3.8 CONCLUSION 
Analysis on the focus, objectives and effects of therapeutic jurisprudence, the preventive law 
approach, ADR approaches and problem-solving courts revealed that the principles of the 
comprehensive law movement may contribute positively to the creation of a dynamic and 
responsive strata titles system for Peninsular Malaysia. The analysis in this Chapter has 
shown that comprehensive law movement reinforces the importance of emotions and 
interpersonal connectivity, focusing explicitly on human behaviour, feelings and 
relationships. At the same time, comprehensive law movement focuses less on rights, rules, 
standard and individuality which, unfortunately are being over-emphasised in strata schemes. 
According to Franzese:
313
 
 
Common interest communities have a significant role to play in the difficult 
task of recreating social capital and reinventing civic engagement. As 
community is restored, a strong social fabric and meaningful patterns of 
routine exchange would come to provide effective alternatives to formalised 
controls and commands as the principal determinants of compatible and 
                                                          
312
  Ng Eng Hee v Mamata Kapildev Dave [2009] 3 SLR (R) 109. 
313
  Franzese, above note 16 at 561. 
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responsible land use. Authentic communities are able to develop and 
promote appropriate norms that are relevant, persuasive and thereby 
sustainable without excessive reliance on legal codification, mandates or 
punitive sanctions for non-compliance. 
 
 Based on the above observation by Franzese, it is thus argued that the orientation of 
comprehensive law movement supports the concept of communal living and self-governance 
in strata titles systems. In the next Chapter, the characteristics of a good neighbourhood will 
be identified and analysed. The findings of the analysis will then be compared and adapted to 
strata neighbourhoods. Preliminary findings have shown that good neighbour relations and a 
strong sense of community contribute to the creation of a good neighbourhood. These two 
social constructs are also compatible with community living and the concept of self-
governance in strata schemes. For the purpose of this thesis, the integrative comprehensive 
law approach that focuses on people, their behaviour, feelings and relationships provides the 
theoretical framework for the analysis of this thesis and for the development of a model for 
dispute resolution processes for strata scheme disputes in Peninsular Malaysia.  
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CHAPTER FOUR 
THE CONCEPT OF NEIGHBOURHOODS, STRATA LIVING AND THE CONCEPT 
OF SELF-GOVERNANCE 
 
4.1 INTRODUCTION 
As mentioned in the previous Chapters, low density traditional homes in urban and sub-urban 
areas have now been replaced with high density multi-storey residential buildings known as 
strata units. The dynamic growth of this new type of neighbourhood has developed a new 
dimension in social aspects of urban society as well. Unlike the traditional neighbourhoods 
where houses are separated with clear physical boundaries such as fences and foot paths, 
people living in strata neighbourhoods are surrounded by others living in close proximity 
within the same building. Strata living is unique as it poses many challenges to stakeholders 
in coping with the social and legal demands of strata titles systems. Excessive reliance on 
rules such as the by-laws and individual rights may have the potential to produce anger, 
anxiety, hurt feelings and other psychological aspects. For this reason, policy and law must 
be formulated with care, taking into account the specific nature of strata scheme 
neighbourhoods and their particular needs and issues. Thus, a theoretical framework based on 
the comprehensive law movement has been developed in the previous Chapter to provide the 
lens that can identify various social relationships or emotional issues that may have negative 
effects on strata neighbourhoods. 
 
This Chapter begins by discussing the broad concept of the neighbourhood comprising 
physical and social constructs.
1
 Theorists argue that the term neighbourhood encompasses 
two important aspects: the spatial/functional construct and the social construct.
2
 However, 
                                                          
1
  According to Jenks and Dempsey, it is difficult to separate the physical construct and the social construct from 
the discussion on the definition of “neighbourhood.” Mike Jenks and Nicola Dempsey, Defining the 
Neighbourhood: Challenges for Empirical Research’ (2007) 78(2) Town Planning Review 153 at 155.  
2
Ibid, at 154. 
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this Chapter will focus on two important attributes of the social construct: neighbouring and a 
sense of community,
3
 because studies have shown that they enhance well-being and improve 
quality of life, the outcomes of which are consistent with the focus of the comprehensive law 
movement and the objectives of this thesis.
4
 Having established the centrality of social 
constructs in a good neighbourhood, this Chapter then shifts the discussion to the concept of 
strata living. 
 
The notion of self-governance is then used to analyse the functioning of strata 
neighbourhoods. Three elements of the operation of self-governance in strata living are 
developed from the literature. These are: self-management, self-regulation and self-
resolution. This discussion makes clear how strata neighbourhoods differ from, and must 
therefore be regulated differently from, traditional neighbourhoods. The unique 
characteristics of strata living pose many social and legal challenges for stakeholders. This 
                                                          
3
  Madanipour argues that “space is a manifestation of social relationships.” See Madanipour, Social Exclusion 
and Space in Ali Madanipour, Goran Cars and Judith Allen (eds), Social Exclusion in European Cities: 
Processes, Experiences and Responses, (Jessica Kingsley Publishers, London, 1998) at 81. According to Jenks 
and Dempsey, theorists argue that “space becomes place not only because of the symbolic meaning that it holds 
for people, but also because of social relations that take place there and the requirement of space to support such 
social activity.” Jenks and Dempsey, above note 1 at 157; Studies have identified that good neighbour relations 
or neighbouring and a sense of community are among the key factors contributing to good neighbourhoods. See 
Steven Edward Cochrun ‘Understanding and Enhancing Neighbourhood Sense of Community’ (1994) 9(1) 
Journal of Planning Literature 92 at 93; See also William B. Davidson and Patrick R. Cotter, ‘The Relationship 
Between Sense of Community and Subjective Well-being: A First Look’ (1991) (19(3) Journal of Community 
Psychology 246 at 247; Thomas J. Glynn ‘Psychological Sense of Community: Measurement and Application’ 
(1981) 34(7) Human Relations 789 at 801; David W. McMillan and David M. Chavis ‘Sense of Community: A 
Definition and Theory’ (1986) 14 Journal of Community Psychology 6 (23) at 16-17; Emily Talen ‘Sense of 
Community and Neighbourhood Form: An Assessment of the Social Doctrine of New Urbanism’ (1999) 36(8) 
Urban Studies 1361 at 1361; Gary Bugden ‘Close Fit Not Close-Knit Needs Better Legislation’, The Sydney 
Morning Herald February 27, 2007 at http://www.mystrata.com/doc-store/close-fit.pdf accessed on 31 October 
2011; Hazel Easthope ‘The Fourth Tier of Governance: Managing the Future of Our Cities,’ SOAC Conference, 
24-27 November 2009, Perth at 4-5. Source: 
http://www.be.unsw.edu.au/sites/default/fils/upload/pdf/cf/publications/presentations/attachments/SOAC09East
hope.pdf accessed on 14 December 2011. 
4
  W.H Weenig, Taco Schmidt and Cees J.H Midden, ‘Social Dimensions of Neighbourhoods and the 
Effectiveness of Information Programs’ (1990) 22(1) Environment and Behaviour 27 at 34; Donald G. Unger 
and Abraham Wandersman ‘Neighbouring and its Role in Block Organisations: An Explanatory Report’ (1983) 
11(3) American Journal of Community Psychology at 291; Susan J. Farrell, Tim Aubry and Daniel Coulombe, 
‘Neighbourhoods and Neighbours: Do They Contribute To Personal Well-Being?” 32(1) Journal of Community 
Psychology 9 (25) at 11; Cochrun, ibid; Glynn, ibid 3, McMillan and Chavis, ibid; Talen, ibid. 
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Chapter concludes that in order to achieve the objective of self-governance in strata systems, 
members must promote good neighbour relations and develop a strong sense of community.
5
 
 
4.2 THE NEIGHBOURHOOD 
Neighbourhood has been increasingly recognised as an important socio-spatial concept in 
policy and practice.
6
 In the United Kingdom for example, “neighbourhood has been given 
increasing weight as a suitable scale at which to apply urban policy and practice through 
long-term programmes such as the government’s “Sustainable Communities” initiative.”7 
Studies on the neighbourhood have confirmed its importance as an aspect of everyone’s life.8 
It is also considered an important setting for social activity.
9
 For most people, their 
neighbourhood is a place where they socialise and experience daily positive interactions with 
neighbours and members of the community.
10
 An actively engaged neighbourhood where 
people know each other and enjoy mutual trust and respect may also contribute positive 
                                                          
5
  According to Berding, a community association (equivalent to management corporation or body corporate) is 
not the board of directors. It’s not management. It’s not legal counsel. A community association is the sum of its 
members-nothing more, nothing less. The ultimate fate of a community association is always in the hands of the 
owners. An association is dependent upon its members in numerous ways. Funding is the most obvious 
example. Without members paying regular assessments, an association will cease to function-those assessments 
are usually the sole source of cash flow to pay operational expenses.” Tyler P. Berding, ‘It’s Your Neighbours, 
Stupid: Who, Not What, is a Homeowners Association?” http://www.berding-weil.net/articles/its-your-
neighbors-stupid.php accessed on 12 March 2013at 1. 
6
  Jenks and Dempsey, above note 1 at 153. 
7
  Jenks and Dempsey, ibid at 154. See also ODPM (Office of the Deputy Prime Minister), Sustainable 
Communities: Building for the Future, (The Stationery Office, London, 2003).  
8
 Jasmine Lau Leby and Ahmad Hariza Hashim ‘Liveability Dimensions and Attributes: Their Relative 
Importance in the Eyes of Neighbourhood Residents’ (2010), 15(1) Journal of Construction in Developing 
Countries, 67 at 68; Habsah Hashim ‘Harmonious Community Living in Urban Neighbourhoods: A Case of 
Central Shah Alam’, A paper presented at the 8th International Conference of the Asian Planning Schools 
Association (APSA 2005), 11-14 September 2005, Penang, Malaysia at 2; Abdul Ghani Salleh ‘Neighbourhood 
Factors in Private Low-Cost Housing in Malaysia’ (2008) 32 Habitat International 485 at 490; Ingrid Gould 
Ellen and Margery Austin Turner, ‘Does Neighbourhood Matter? Assessing Recent Evidence’ (1997) 8 Housing 
Policy Debate 833 at 834-848; Ray Forrest, ‘Who Cares About Neighbourhood?’ (2008) 59(191) International 
Social Science Journal 129at 129; Farell, Aubry and Coulombe, above note 4 at 12-13. 
9
  According to Jenks and Dempsey, “theoretical accounts of “sustainable communities” provide recent addition 
to the considerable literature which discusses neighbourhood as an important setting for social activity.” Jenks 
and Dempsey, above note 1 at 154. 
10
  Lai Ah Eng, ‘A Neighbourhood in Singapore: Ordinary People’s Lives Downstairs’ (2009) Working Paper 
Series 113, Asia Research Institute, National University of Singapore 1 at 2at 4;Forrest, above note 8 at 131. 
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impact on the health and well-being of people.
11
 According to Forrest, “the idea of 
neighbourhood continues to invoke positive attributes of mutuality, solidarity, connectedness 
and a sense of shared responsibility and destiny.” 
 
In this section, the concept of neighbourhood is discussed and analysed according to the 
descriptions of theorists such as Jenks and Dempsey,
12
 Galster,
13
 Hallman
14
 and 
Madanipour
15
 who argue that neighbourhood comprises both a physical environment and 
social attributes. Literature has shown that physical and social constructs are equally 
important in a healthy and vibrant neighbourhood.
16
 However, the attributes of a 
neighbourhood are multi-dimensional and often vary across urban space.
17
 Because 
neighbourhoods vary, community members’ evaluations of their neighbourhood also differ.18 
However, there are certain attributes that form a general rule for the concept of 
neighbourhood such as design and aesthetic, common and public spaces, social interactions, 
neighbouring and a sense of community.
19
 From these attributes, neighbouring and sense of 
community have been identified to be important contributing factors in improving the social 
and psychological conditions of neighbourhoods.
20
 
                                                          
11
  “Knowledge of neighbours and mutual trust are prerequisites in ensuring social unity among the neighbours.” 
See Melasutra Md Dali and Nikmatul Adha Nordin ‘Is there an Integrated Society in Urban Neighbourhood of 
Klang Valley in Malaysia?’ (2010) 3(3) Journal of Sustainable Development 266 at 269; See also Virginia 
Morrow ‘Conceptualising Social Capital in Relation to the Well-being of Children and Young People: A Critical 
Review’ (1999) 47(4) Sociological Review 745 at 745; See also Davidson and Cotter, above note 3 at 252; 
Stephanie Riger and Paul J. Lavrakas ‘Community Ties: Patterns of Attachment and Social Interaction in Urban 
Neighbourhood’ (1981) 9(1) American Journal of Community Psychology 55 at 56; Forrest, ibid at 140.  
12
  Jenks and Dempsey, above note 1 at 157. 
13
  George Galster, ‘On the Nature of Neighbourhood’ (2001) 38 Urban Studies 2111at 2112-2113. 
14
  Howard W. Hallman, Neighbourhood, Their Place in the Urban Life, Sage Publications, Beverly Hills (1984) 
at 13. 
15
  Madanipour, Cars and Allen, above note 3 at 75-89. 
16
  Jenks and Dempsey, above note 1 at 159-160; Galster, above note 13 at 2112-2113; Forrest, above note 8 at 
131. 
17
  Jenks and Dempsey, ibid at 159; Galster, ibid. See also Miretta Prezza, Matilde Amici, Tiziana Roberti and 
Gloria Tedeschi, ‘Sense of Community Referred to the Whole Town: Its Relations with Neighbouring, 
Loneliness, Life Satisfaction, and Area of Residence’ (2001) 29(1) Journal of Community Psychology 29 at 31.  
18
  Galster, ibid at 2113. 
19
  Easthope, above note 3 at 4-5; Cochrun, above note 3 at 95; McMillan and Chavis, above note 3 at 16-17; 
Galster, ibid. 
20
  Weenig, Schmidt and Midden, above note 4 at 34. 
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Most people want to live in a good neighbourhood.
21
 They want their children to grow up in a 
good neighbourhood.
22
 A good neighbourhood is generally associated with effective primary 
and secondary public education, safer public areas and streets that are free from immoral or 
illegal activities.
23
 Studies, including in Malaysia, have shown that the concept of the 
‘neighbourhood’ has an enormous effect on human behaviour.24 According to Ellen and 
Turner, for example, “empirical research generally confirms that neighbourhood environment 
has an influence on important outcomes for children and adults.”25 
 
Thus, despite claims by contemporary social and urban studies scholars that traditional family 
life, primary kinship networks and shared moral values have been significantly eroded in 
modern urban life, people still generally want to live in a peaceful and harmonious 
neighbourhood, where the community members are friendly, helpful, loyal and trustworthy.
26
 
Such a preference is not surprising considering the extent to which good neighbourhoods 
impact on people’s life and well-being. According to Morrow:27 
 
Neighbourhoods where people know each other and trust each other and 
where they have a say in the way the community is run can be a powerful 
support in coping with the day to day stresses of life which affect health. 
                                                          
21
  Ellen and Turner, above note 8 at 833; See also Ray Forrest and Ade Kearns ‘Social Cohesion, Social Capital 
and the Neighbourhood’ (2001) 38 Urban Studies 2125 at 2136; Ray Forrest, above note 8 at 129-130. 
22
  Ellen and Turner, ibid at 833. 
23
  Ibid at 833; See also Jack L. Nassar ‘Does Neotraditional Development Build Community’ (2003) 23 Journal 
of Planning, Education and Research 58 at 63.  
24
  Talen, above note 3 at 1362; See also Ellen and Turner, above note 8 at 833; Davidson and Cotter, above note 
3 at 247. 
25
  Ellen and Turner, above note 8 at 833-834. 
26
  Forrest and Kearns, above note 21 at 2123 and 2125; See also Forrest, above note 8 at 129; Alan Hall and 
Barry Wellman, Social Network and Social Support in Social Support and Health, Sheldon Cohen and S 
Leonard Syme Eds. Academic Press Inc. Orlando, Florida (1985) at 23; Beate Volker, Henk Flap and Siegwart 
Lindenberg ‘When Are Neighbourhood Communities? Community in Dutch Neighbourhoods’ (2007) 23(1) 
European Sociological Review 99 at 110; Nassar, above note 23 at 64; Farell, Aubry and Coulombe, above note 
4 at 10. 
27
  Morrow, above note 11 at 745. 
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And having a stake in the local community gives people self-respect and 
makes them feel better. 
 
Despite a significant amount of literature on neighbourhoods and the important dimension of 
neighbourhood in people’s lives, there is no comprehensive definition for the term 
neighbourhood.
28
 According to Galster, the US National Commission on Neighbourhood in 
its Final Report to the President and the Congress of the United States concludes that there is 
no definitive guidance or standard set of rules that make a neighbourhood: “There is no 
simple, single description accurate for all policymaking purposes.”29 
 
Many scholars have attempted to define ‘neighbourhood’ as a spatial, physical or 
geographical entity.
30
 Golab for example has defined the neighbourhood as “a physical or 
geographical entity with specific (subjective) boundaries.”31 Hallman however relates the 
term neighbourhood to both social and ecological perspectives, defining it as “a limited 
territory within a larger urban area where people inhabit dwellings and interact socially.”32 
Warren defines neighbourhood as “a social organization of a population residing in a 
geographically proximate locale;”33 while Downs observes that a “neighbourhood is a 
geographic unit within which a certain social relationship exists although the intensity of 
these relationships and their importance in the lives of the residents vary tremendously.”34 
 
                                                          
28
  Anthony Downs, Neighbourhood and Urban Development, Washington DC: Brookings Institution (1981) at 
13; Galster, above note 13 at 2111; Forrest and Kearns, above note 21 at 2125. 
29
  National Commission on Neighbourhood, People, Building Neighbourhoods, at 7.Final Report to the 
President and the Congress of the United States referred by Galster, above note 13 at 2111-2112. 
30
  See discussion by Jenks and Dempsey, above note 1 at 155-160; Galster, ibid at 2111.   
31
  Caroline Golab, The Geography of The Neighbourhood, in R. Bayer (Ed.) Neighbourhood in Urban America, 
(1982) pp.70-85, Port Washington, Kennikat, United States. 
32
  Hallman, above note 14 at 13. 
33
  Donald I. Warren, Helping Networks, (1981) South Bend, IN: Notre Dame University Press at 62. 
34
  Downs, above note 28 at 15. 
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Schoenberg identifies specific characteristics of a neighbourhood by referring to it as 
“common named boundaries, more than one institution identified with the area, and more 
than one tie of shared public space or social network.”35According to Galster, the term 
neighbourhood should not only refer to spatial or social interrelationships within a space.
36
 
Rather, the terms should also encompass other important features of a neighbourhood that 
clearly affect the quality of the neighbourhood from the perspective of residents, property 
owners and investors.
37
 Galster concludes that the “neighbourhood is the bundle of spatially 
based attributes associated with clusters of residences, sometimes in conjunction with other 
land uses.”38 However, Galster cautions that “where social-interactive or sentimental 
characteristics are absent, the very essence of neighbourhood is missing.” According to Jenks 
and Dempsey, Galster has used the term “spatially” quite liberally, “applying it to several 
clearly non-spatial characteristics” such as “local friend and kin networks,” “degree of inter-
household familiarity,” “type and quality of inter-personal associations,” “participation in 
locally based voluntary associations,” “sense of identification with place” and others.39 
 
Forrest and Kearns however explore the idea of neighbourhood from a different perspective. 
They consider a neighbourhood to be a community where friendships are established and 
acquaintances are renewed. Similarly, the neighbourhood can also be identified as context, 
either positively in terms of health and well-being or negatively through labelling or bad 
reputation as a slump or ghetto.
40
 Finally, they argue that a neighbourhood can be identified 
as a commodity that can be consumed, for example a gated and guarded community with 
                                                          
35
  Sandra Perlman Schoenberg, ‘Criteria for the Evaluation of Neighbourhood Viability in Working Class and 
Low Income Areas in Core Cities, (1979), 27 Social Problems at 69. 
36
  Galster, above note 13 at 2112. 
37
  Ibid at 2121-2122. 
38
  Ibid at 2112. 
39
  Ibid. These non-spatial characteristics come under social interactive and sentimental characteristics. 
40
  Forrest and Kearns, above note 21 at 2141-2142. 
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high-end facilities that can be sold as a package to people who are looking for privacy, safety 
and sophisticated living options.
41
 
 
As advanced technology has changed lifestyle, communication and movement, 
neighbourhoods become the victim of broader social networks.
42
Communities are no longer 
limited to physical boundaries. Instead, residents prefer to maintain relationships and social 
ties with others located outside the neighbourhood.
43
 This development has reduced 
neighbourhoods to a lesser role. They have even been referred to as “communities of limited 
liability.”44 Residents now consider their neighbourhoods differently depending on the costs 
and benefits of neighbourhood participation and the ability of a neighbourhood to meet their 
needs.
45
 
 
Although these developments have contributed new perspective and understanding of the 
relation between social networks and community, Unger and Wandersman believe that 
neighbours and neighbourhood still have a very important place in people’s lives.46 For 
Unger and Wandersman, neighbours may be defined by proximity-next door, or people who 
live on the block. Their close spatial location makes neighbours a prime source of aid for 
short term emergencies.
47
 Neighbours are an informal resource and they may serve as a 
                                                          
41
   Ibid at 2142; This type of development is known by many different terms such as Master Planned 
Community (MPC), Gated Community, Common Interest Developments (CID) and Multi-Owned Housing. The 
key concept in this type of development is a combination of privatised home area, public areas such as lakes, 
parks, playground and common facilities such as swimming pool, gymnasium, sports and community hall 
within the same development area. Other special services such as private security and on-site building manager 
are also common features of this type of development. See Evan McKenzie, Beyond Privatopia: Rethinking 
Residential Private Government (The Urban Institute Press, Washington D.C, 2011)at 4-5; See alsoAnn Dupuis, 
Sarah Blandy and Jennifer Dixon, ‘Introduction’ in Sarah Blandy, Ann Dupuis and Jennifer Dixon Ed. Multi-
Owned Housing: Law, Power and Practice, Ashgate Publishing Ltd, Surrey, England (2010) at 3. 
42
  Donald G. Unger and Abraham Wandersman ‘The Importance of Neighbours: The Social, Cognitive, and 
Affective Components of Neighboring’ (1985) 13(2) American Journal of Community Psychology 139 at 140. 
43
  Unger and Wandersman (1985), above note 42 at 140-141.  
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  Ibid. 
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  Ibid. 
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  Ibid. 
47
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support system for individuals as well as collectively, providing socio-emotional and material 
aid to overcome problems in their residential environment.
48
 Bridge observed that neighbours 
routinely offer social support and provide small services such as lending household goods or 
short-term childcare.
49
 According to Phillipson et al, neighbours are people who live within a 
relatively short distance and certainly within the same street.
50
 
 
In conclusion, studies on neighbourhood (which have mostly been carried out in traditional 
neighbourhoods) have shown that neighbourhood can be defined as “both a district - physical 
construct, describing the area in which people live and a community - a social construct 
describing the people who live there.”51 From the perspective of consumers such as 
households, businesses and property owners, neighbourhood matters because they want to 
live and invest in a safe and secure environment.
52
 Even though the existence of a tight-knit 
neighbourhood where everybody knows each other’s name, or where a community project is 
often carried out collectively by the neighbours, can now be considered a matter of the past, it 
does not mean activities in a neighbourhood are not important.
53
 
 
The next section analyses an important social construct in the neighbourhood, which is 
neighbouring. After suggesting a definition and outlining the basic concept of neighbouring, a 
discussion follows of how neighbouring relates to the concept of a vibrant and dynamic 
                                                          
48
  Donald G. Unger and Abraham Wandersman, ‘Neighboring in an Urban Environment’ (1982) 10(5) 
American Journal of Community Psychology 493 at 493-494, 506. 
49
  Gary Bridge ‘The Neighbourhood and Social Networks’ (2002) CNR Paper 4, ESRC Centre for 
Neighbourhood Research 1 at 15, http://www.neighbourhoodcentre.org.uk accessed on 24
th
 May 2012.   
50
  Chris Phillipson et al ‘Older People’s Experiences of Community Life: Patterns of Neighbouring in Three 
Urban Areas’ (1999) The Sociological Review 715 at 721. 
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  Jenks and Dempsey, above note 1 at 155. See also Galster, above note 13 at 2112-2113.  
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  Galster, ibid, at 2113 and 2116. 
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  Avery M. Guest and Susan K. Wierzbicki ‘Social Ties at the Neighbourhood Level: Two Decades of GSS 
Evidence’ (1999) 35 Urban Affairs Review 92 at 109; According to Hall and Wellman, this kind of inter-
personal relationship had not actually been lost but people had lost track of them. Hall and Wellman, above note 
26at 23-24; See also Forrest and Kearns, above note 21 at 2125; Volker, Flap and Lindenberg, above note 26 at 
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neighbourhood and its effects on the health and psychological well-being of neighbourhood 
residents. 
 
4.3 NEIGHBOUR RELATIONS AND ACTS OF NEIGHBOURING  
4.3.1 The concept of neighbour relations 
This section delves into details of the definition and concept of neighbour relations and the 
acts of neighbouring as an important social construct in the studies on neighbourhood. 
According to Stokoe and Wallwork, while studies on the concept of neighbourhood are vast, 
much of the literature does not discuss the concept of neighbour relations and their 
importance in community building. A possible reason for this situation is because neighbour 
relations are considered “the most mundane of relationships that occur in the small routines 
of social life as we say ‘good morning’ whilst walking to the car, up our paths or shutting our 
gates.”54 McGahan has defined neighbour relations as: 
 
A set of norms for behaviour between those in residentially proximate 
households. The kind of neighbouring relationships that occur between co-
residents of an area will generally reflect the concepts prevailing there of 
what a good neighbour is expected to be or to do.
55
 
 
In studies concerning neighbour relations, the respondents often distinguish their relations 
with “good neighbours” and “bad neighbours.”56 In the literature, descriptions of “good 
                                                          
54
  Elizabeth H. Stokoe and Jodi Wallwork, ‘Space Invaders: The Moral-Spatial Order in Neighbour Dispute 
Discourse’ (2003) British Journal of Social Psychology 551 at 551. See also Hazel Easthope and Bill Randolph, 
‘Governing the Compact City: The Challenges of Apartment Living in Sydney, Australia’ (2009) 24(2) Housing 
Studies 243at 243-244, 248-249; Farrell, Aubry and Coulombe, above note 4 at 9-13. 
55
  Peter McGahan, ‘The Neighbour Role and Neighbouring in a Highly Urban Neighbourhood’ (1972) 
13Sociological Quarterly at 401. 
56
  Elizabeth Stokoe ‘Public Intimacy in Neighbour Relationships and Complaints’ (2006) 11 (3) Sociological 
Research Online 1 at 5; McGahan, ibid at 405; Stokoe and Wallwork, above note 54 at 554; Phillipson et al, 
above note 50 at 723-725. 
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neighbours” and “bad neighbours” are generally informed by how neighbours act and behave 
in private and public spaces.
57
 A “good neighbour” is generally described as one who only 
interacts at the edges of private space and is always mindful of other people’s privacy.58 
McGahan defines “a good neighbour” as “someone who is friendly but not a friend, willing to 
chat, but ...does not intrude into your privacy.”59 A “bad neighbour” however is described as 
someone who always transgresses the physical and social boundaries of others, for example 
trespassing into private areas or creating a lot of noise that disturbs the peaceful enjoyment of 
other neighbours in proximity.
60
 
 
Thus a typical or ‘good’ neighbour is someone who respects the privacy of others and is 
friendly, caring and considerate.
61
 The role of a good neighbour is “communicative but not 
intimate.”62 These types of people form a community as they are willing to be bound by 
psychological, economic, social and cultural bonds.
63
 The social and physical attachment to 
the neighbourhood through positive neighbour relations creates a sense of community 
feeling.
64
 
 
According to Skjaeveland and Garling, “social contacts between neighbours seem to be 
enhanced by the presence of opportunity for passive social contacts, proximity to others and 
appropriate space to interact.”65 Douglas, Goodman and Leshinsky add that a greater sense of 
                                                          
57
  Stokoe and Wallwork, above note 54 at 554 and 566. 
58
  Stokoe, above note 56 at 12; Stokoe and Wallwork, ibid. 
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  McGahan, above note 55 at 402. 
60
  Stokoe and Wallwork, above note 54 at 560-561. 
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  Phillipson et al, above note 50 at 718; Stokoe, above note 56 at 11. 
62
  Ibid. 
63
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65
  Oddvar Skjaeveland and Tommy Garling, ‘Effects of Interactional Space on Neighbouring’ (1997) 17 
Journal of Environmental Psychology 181at 181. 
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community can be enhanced by incorporating specially designed facilities such as community 
and recreational centres that promote “physical and relational connectedness” for 
neighbours.
66
 
 
4.3.2 The acts of neighbouring 
According to Unger and Wandersman, good neighbour relations through acts of neighbouring 
have great impact on neighbours’ participation in community organizations.67 When 
neighbours become closer to each other through social interaction and participation, 
community organizations will start producing good results that benefit the community.
68
 
Consequently, neighbours will experience a greater sense of belonging and shared emotional 
connection.
69
 “Neighbouring, broadly defined involves the social interaction, the symbolic 
interaction, and the attachment of individuals with the people living around them and the 
place in which they live.”70 According to Farrell, Aubry and Coulombe, neighbouring is 
understood to be “the exchange of social support between persons living in close 
proximity.”71 It is a behavioural variable which may involve “offering personal/emotional, 
functional/instrumental, or informational forms of support.”72 This support may involve 
actions such as “borrowing or lending tools, informal visiting or asking help in an 
emergency.”73 Studies have shown that the “degree of neighbouring” or “level of 
neighbouring activity” is among the factors that contribute to people’s well-being.74 
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4.3.3 Good neighbour relations and acts of neighbouring as important social constructs 
in a neighbourhood 
 
Industrialisation and urbanisation have been attributed to the decline of neighbour relations in 
contemporary society.
75
 The characteristics of a traditional lifestyle found in pre-industrial 
society such as community homogeneity, mutual trust, inter-dependence, shared 
responsibility and tight-knit neighbour relationships have diminished significantly in post-
industrial modern society.
76
  The erosion of social engagement in modern society does not 
however mean that people have lost the inherent qualities of human functioning that 
contribute to a sense of community such as a feeling of belonging or attachment to a place or 
community, and good neighbour relationships.
77
 Empirical research carried out in Malaysia, 
Australia and the United States has shown that most people place social attributes above or 
equivalent to spatial attributes in locating a suitable neighbourhood for their family to settle 
down.
78
 
 
Leby and Hashim conducted an empirical study on what makes a good neighbourhood from 
the Malaysian perspective.
79
 The assessment was made based on attributes and dimensions 
given by the residents in neighbourhoods around the State of Selangor, one of the most 
urbanised states in Malaysia.
80
 The study was conducted in a mixed type residential area 
including strata schemes. The respondents listed a number of attributes that are deemed 
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76
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important for them in a neighbourhood. The behaviour of the neighbours was accorded the 
greatest significance.
81
 According to the respondents, bad behaviour, such as nuisance, is the 
thing that they tend to be most unhappy about in a neighbourhood.
82
 Acts such as 
irresponsible dumping of rubbish or excessive noise are annoying and may affect other 
people’s rights to use and enjoy their home and neighbourhood.83 
 
This study further revealed that relationships with neighbours are considered the second most 
important attribute of a neighbourhood.
84
 According to the respondents, it is important to 
have good relationships with neighbours in the neighbourhood but not to the extent of 
impinging on the other’s sense of privacy.85 Good and helpful neighbours are important in 
times of need such as emergency, illness or home security. According to Leby and Hashim, 
this finding suggests that good neighbours can be a reliable replacement to next of kin in a 
time of need.
86
 Other attributes listed by the respondents in this survey include sociability of 
neighbours, the sense of community and the friendship of people.
87
 
 
Similar findings have also been recorded in other jurisdictions such as Australia and the 
United States. In a survey conducted in a master planned community (MPC) in Springfield 
Lakes, Queensland, Australia, the respondents indicated that the things they valued in the 
neighbourhood most are friendly people, a strong community spirit, shared values and 
trustworthy members of the community.
88
 In the United States for example, McGahan 
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conducted a study at a large luxury apartment complex with approximately 700 families in 
New York City.
89
 The study investigated the behaviour and attitudes of residents toward their 
neighbours.
90
 The outcome of the study showed that most residents in this highly urban area 
expected a good neighbour to be friendly, to chat with them occasionally and a small portion 
of them expected their neighbours to be friends.
91
 
 
In conclusion, good neighbour relations and neighbouring behaviours are important variables 
in the investigation of neighbourhood issues.
92
 Farrell, Aubry and Coulombe argue that 
neighbouring “is associated with both the neighbourhood characteristics and personal well-
being.”93 According to Unger and Wandersman, “neighbouring is the “human glue” that 
binds the macro physical and social aspects of neighbourhood with neighbourhood 
organisations and neighbourhood development.”94 Greater sense of community on the other 
hand has shown to develop positive social neighbour relations, increased participation in 
community associations and increased neighbourhood satisfaction.
95
 According to Farrell, 
Aubry and Coulombe, a sense of community is important in promoting neighbourhood 
development efforts.
96
 In the next section, the concept of a sense of community is examined 
in detail to establish its importance as a social construct in a neighbourhood and to 
demonstrate how a stronger sense of community may contribute positively to psychological 
well-being and general happiness.
97
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4.4 A SENSE OF COMMUNITY  
4.4.1 The basic concept of a sense of community 
Many different public individuals and groups, such as politicians, local civic associations and 
general citizens have considered a sense of community as an indicator of a successful 
neighbourhood.
98
 According to Farell, Aubry and Coulombe, a sense of community is “a 
positive resource for individuals and neighbourhoods, stimulating community development 
efforts and positive relations between neighbours and promoting personal well-being.”99 This 
section will look at the definition of a sense of community, its elements and the influence it 
has on improving the social or psychological conditions of people in a neighbourhood.  
 
Sense of community has been identified as an important attribute in the social characteristics 
of neighbourhoods.
100
  A sense of community has great potential to build social capital, 
overcome current civic deficits and revive community spirit.
101
 According to Glynn, a sense 
of community is a universal quality that can be found even among the most diverse kinds of 
neighbourhoods and communities.
102
 Davidson and Cotter concluded from their survey that 
people who have a high sense of community display a strong feeling of belongingness, enjoy 
a certain degree of influence over others, are motivated by the collective strengths of the 
group, and share emotional bonding with others in the community.
103
 
 
Cochrun, referring to earlier works by Glynn, observes that people who have a strong sense 
of community feel a greater sense of belonging in the community.
104
 They are convinced that 
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they have some influence over others in the community and they are willing to be influenced 
by others as well.
105
 They are emotionally attached to the community to the degree that they 
will be impacted by what happens to other members in the community.
106
 They also believe 
that their needs can be met through the collective capabilities of their neighbours.
107
 A shared 
sense of community can build a shared history and result in strong emotional bonds between 
members in the community. Such factors are contributors to the success of strata 
neighbourhoods.
108
 Indeed, the positive impact of a sense of community on a human’s well-
being has been found to be so overwhelming that Glynn has associated the lack of a 
psychological sense of community with various deficits in people’s social engagement and 
interaction.
109
 
 
McMillan and Chavis were the first to come up with a comprehensive discussion of the 
concept of a sense of community in neighbourhoods.
110
 According to McMillan and Chavis, a 
sense of community can be defined as “a feeling that members have of belonging, a feeling 
that members matter to one another and to the group, and a shared faith that member’s needs 
will be met through their commitment to be together.”111 The next section analyses the 
elements of a sense of community. 
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4.4.2 The elements of a sense of community 
There are four elements associated with the concept of a sense of community as developed by 
Chavis and McMillan.
112
 The first element is membership which refers to the “feeling of 
belonging or of sharing a sense of personal relatedness.”113 The second element is influence. 
Influence in this context refers to “a sense of mattering, of making a difference to a group and 
of a group mattering to its members.”114 The third element is integration and fulfilment of 
needs. In other words, it means something that binds people in a society or community 
together and closer.
115
 “This is the feeling that members’ needs will be met by the resources 
received through their membership in the group.”116 The final element is shared emotional 
connection.
117
 Shared emotional connection refers to the commitment and belief that 
members have shared and will share history, common places, getting together and other 
similar experiences.
118
 These elements are discussed in greater detail in turn below.      
 
i. Membership 
People who have a personal investment in a neighbourhood or who have been living in a 
neighbourhood for a long period of time normally develop a strong sense of belonging and 
attachment to the physical and emotional attributes of the place.
119
 According to Cochrun, 
people become attached to a place because they believed that they are part of the 
neighbourhood or they have a right to belong to the neighbourhood.
120
 They have also 
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developed an emotional attachment with the place creating special bonding between people 
and place.
121
 
 
Shumaker and Taylor view place attachment as “a positive affective bond or association 
between individuals and their residential environment.”122 Riger and Lavrakas have identified 
two dimensions in place attachment, “rootedness or physical attachment and bonding or 
social attachment.”123 Rootedness basically refers to people who have made a personal 
investment in a place for the purpose of settling down, while bonding refers to people who 
have been living in a place for a considerable length of time.
124
 Place attachment, however, is 
not necessarily limited to a physical environment or space, but is also extended to social 
relationships.
125
 
 
The element of membership is more significant in a strata scheme where residents are legally 
recognised as members of the neighbourhood by virtue of property ownership or lease 
holding.
126
 Membership is also recognized through special identification, for example, only 
members are given special access to the building.
127
 As members of a particular strata 
scheme, residents also have the rights to enjoy common facilities without interference or 
interruption by unauthorized persons or non-residents.
128
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Scholars have made the observation that a strong physical and social attachment contribute 
positively to social cohesion in the neighbourhood.
129
 A socially cohesive neighbourhood that 
subscribes to common values and a common set of moral principles and codes of behaviour 
will further influence other members in the community to participate in community services 
and build social capital.
130
 For Altman and Low: 
 
Attachment to a physical area or space serves a number of purposes 
including: a sense of security; great people network; a symbolic bond to 
people, past experiences, ideas and culture (which collectively are 
important for cohesion); the maintenance of individual and group identity, 
and fostering self-esteem. It is not surprising therefore, that people often 
feel that they belong to a particular place, and people are territorial in their 
behaviour and that this territorial functioning is relevant to group 
cohesiveness and solidarity.
131
 
 
The feeling of membership also arises from social interactions. Social interactions can be 
influenced by many factors and the physical environment has been identified as one of them. 
Scholars believe that public spaces may provide suitable settings for the social interactions 
that lead to feelings of membership and enhance the overall neighbourhood sense of 
community.
132
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ii. Influence 
The second element in the sense of community is influence. People prefer to be in a 
community in which they can freely express their views and opinions for the betterment of 
the neighbourhood.
133
 The freedom of expression enjoyed by members of the community 
creates a sense of satisfaction in the knowledge that they have a say in the community and 
their views are respected by other members.
134
 An ability to exert some form of influence and 
also to be influenced by others, contributes significantly towards cohesiveness and 
conformity within a community.
135
 
 
It is also important for a community to have influence over its members to achieve 
conformity for example a resident in a strata neighbourhood knows that maintaining a low 
level of noise within a private area is a norm to ensure the peaceful enjoyment of other 
neighbours living in proximity.
136
 According to Chavis and McMillan: “There is a significant 
positive relationship between cohesiveness and a community’s influence on its members to 
conform.
137
 This clearly indicates the strength of the bond.
138
 
 
The pressure for conformity and uniformity comes from the needs of the individual and the 
community for consensual validation. Thus, conformity serves as a force for closeness as 
well as an indicator of cohesiveness.
139
 The influence of a member on the community and the 
influence of the community on a member operate concurrently, and one might expect to see 
the force of both operating simultaneously in a tightly knit community.
140
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iii. Integration and fulfilment of needs 
Integration and fulfilment of needs is the third element in the concept of sense of 
community.
141
 McMillan and Chavis explain that the meaning of integration and fulfilment of 
needs refers to “the feeling that members’ needs will be met by resources received through 
their membership in the group.”142 According to Franzese, “integration and fulfilment of 
needs is best understood as the sense that “we’re all in this together.”143 Franzese further 
argues that “a system of reciprocity bolstered by shared values and common expectations will 
contribute both to the collective’s as well as to the individual’s best interests.”144 As this 
element of integration and fulfillment of needs is developed on the premise that “in unity 
there is strength,”145 Sarason argues that the community leadership must then play their roles 
effectively, giving priority to the interests and needs of residents for diversity, affiliation, 
belonging and feeling productive.
146
 
 
McMillan and Chavis attempt to explain the concept of integration and fulfilment in a simpler 
way by using the term “reinforcement.”147 According to McMillan and Chavis, 
“reinforcement as a motivator of behaviour is a cornerstone in behavioural research, and it is 
obvious that for any group to maintain a positive sense of togetherness, the individual-group 
association must be rewarding for its members.” For Cochrun, “positive reinforcements 
might be status of membership, success of the community, or the competence or capabilities 
of other members.”148 Thus, it is argued that reinforcement plays an important part in any 
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group to maintain cohesiveness, a sense of cooperation and togetherness.
149
 Furthermore, it is 
most common for members in a group or association to look for the benefits and advantages 
of being a part of it. Something that is rewarding is always an attraction for the people for 
example associating with people whose skills and competence can benefit them in some 
way.
150
 
 
Commenting further on the aspect of reinforcement, Franzese cautioned community leaders 
from applying negative reinforcements such as putting up unreasonable rules or arbitrary 
enforcement of the rules on the members of the community.
151
 On the other hand, one way of 
achieving a “community fit environment” where everyone fits together is through developing 
the concept of shared values.
152
 When people who share the same values come together, they 
often find that they have similar needs, preferences and objectives.
153
 
 
iv. Shared emotional connection 
A shared emotional connection is based upon interactions of events or incidents that effects 
on emotions and sentiments of members in the community. A strong community normally 
provides its members with the freedom to interact and express their views for the benefit of 
the community.
154
 It also creates the opportunity for members to participate in events and 
share the experience.
155
 A strong community must also have the ability to resolve issues 
effectively and amicably, to honour its members generously, to create investment 
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opportunities in the community, and organise activities that strengthen the spiritual bond 
among members of the community.
156
 
 
In conclusion, this thesis establishes that a sense of community is an important psychological 
variable to the social functioning of a neighbourhood.
157
 Literature has shown that a strong 
sense of community makes many positive impacts on the neighbourhood and improves 
psychological well-being.
158
 A strong sense of community is also said to reflect the quality 
ties in a neighbourhood such as sense of belonging, shared emotional connection, mutual 
influence and fulfilment of needs.
159
 An advantage of a strong sense of community in private 
high rise residential schemes such as strata title schemes is its ability to generate involvement 
or participation among individuals in the affairs of their community and neighbourhood.
160
 
Research by Riger and Lavrakas has shown that greater involvement by individuals in 
community programs does not only reduce conflicts but also increase problem-solving efforts 
in neighbourhood disputes or disagreements.
161
The next section discusses strata living and 
the concept of self-governance under the strata titles systems.  
 
4.5 STRATA LIVING AND THE CONCEPT OF SELF-GOVERNANCE 
This section introduces strata living and the concept of self-governance that are generally 
applicable in almost all common law jurisdictions around the world. Three unique features of 
strata living which are common in the strata title system are communal living, shared 
common facilities and spaces, and collective responsibilities and liabilities of owners or 
proprietors in the maintenance and management of the strata building. The discussion on the 
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concept of self-governance in Peninsular Malaysia makes reference to the existing provisions 
in the Strata Titles Act 1985 (STA) and in some situation, provides cross-reference to the 
provisions in the newly enacted Strata Management Act 2013 (SMA). As mentioned earlier 
in Chapter Two, SMA is expected to come into operation at the end of 2013 and some 
regulations to be made under section 150 of the SMA such as the by-laws and the 
Regulations for the Strata Management Tribunal are still at the drafting stage.
162
 
 
4.5.1 Strata living 
The development of high density stratified residential buildings, most commonly known as 
condominiums, apartments and flats, has increasingly become the norm of new housing 
systems around the world including in Malaysia, Singapore, Australia and the United 
States.
163
 This type of housing system is known in Peninsular Malaysia and Singapore as 
strata title development.
164
 Strata title developments have occurred in response to the 
increasing need for affordable home ownership in urbanised areas.
165
According to Van der 
Merwe, most legal systems in the world recognise that there are two distinct components that 
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relate to land and building in strata systems. The first component is the parcel or unit itself 
which is intended for exclusive use by the owner, and the second component is the common 
property which is intended for use by all the owners of the strata building collectively.
166
 
 
Literature in various jurisdictions has shown that strata titles systems all around the world 
share important characteristics in terms of property ownership, administrative frameworks for 
the management of strata title property, regulation of the conduct of the owners, and the 
collective responsibilities and liabilities of the owners.
167
 These characteristics include: 
 
 Separately defined occupiable spaces capable of individual ownership; 
 Shared property capable of collective ownership; 
 A body corporate (comprised of all owners as members) that owns the shared 
property; 
 A mandatory system of management, repair and maintenance of shared property; 
 Obligatory contributions by owners to common funding on a proportional basis; and 
 Communal rules binding all owners and occupiers.168 
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Strata living has several unique features which makes it different from traditional homes.
169
 
One of the unique features of strata title living is the concept of communal living and shared 
facilities.
170
Unlike the traditional neighbourhood where houses are separated with clear 
physical boundaries and the residents enjoy freedom and privacy within their own property, 
residents in strata neighbourhoods have to share the common facilities and spaces in the 
buildings for example the lifts, the lobbies, the playground, the swimming pool or the indoor 
courts with other residents.
171
 
 
Another unique aspect of strata living is that the parcel proprietors in strata schemes are 
responsible for the management and maintenance of the common property by virtue of being 
a member of the management corporation.
172
 According to Michael Allen, the mandatory 
system of maintenance and repair of common property under the strata title system requires 
the management corporation to act as a representative body of all individual proprietors.
173
 In 
Peninsular Malaysia and Singapore, a committee or a council for the management 
corporation is elected from among the proprietors during the AGM to perform the 
management corporation’s duties and to exercise its powers.174A similar concept is also 
applicable in other jurisdictions such as Queensland and Florida.
175
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The duties and responsibilities of the management corporation of a strata title building are 
quite onerous.  In this regard, Tim Sheehan has commented that nobody buys a strata unit so 
that they can be involved in the management corporation.
176
A management corporation is a 
necessary component of strata living, but it is nevertheless merely a mechanism to allow the 
owners to enjoy the synergistic benefits of living in a private communal environment and to 
manage necessary issues involving the rights and interests of the strata community involving 
the common property.
177
 
 
The strata living concept requires residents to adjust to a particular kind of lifestyle, and also 
a particularly detailed framework regulating many aspects of their private and social life.
178
 
As mentioned earlier, due to limitations in space and land area, a strata building has to be 
designed in such a way that each strata parcel is most likely to be surrounded by others living 
above, below and on the sides within the same building.
179
 Parcel proprietors in a strata 
building will literally share the floors, the walls, the ceilings and sometimes the vertical void 
space within the same building.
180
 Close proximity living of this kind requires mutual respect 
and tolerance between neighbours.
181
 It requires a great sense of neighbourliness from the 
residents.
182
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This was clearly reflected in the speech of the Minister for National Development, Singapore 
when tabling the Building and Maintenance Bill in the Singapore Parliament for its second 
reading: 
 
Strata developments are founded on the concept of community living – 
community living with shared ownership of common property and 
individual ownership of their own unit, their strata title. So, with this 
concept, community living must require of each resident a certain amount 
of give and take and it must require of each resident, of each subsidiary 
proprietor, a knowledge (sic) of what are his legal rights and 
responsibilities, what are his duties and liabilities.
183
 
 
According to Williamson and Adams, strata systems are complex interdependent systems.
184
 
The behaviour of owners and occupiers in a strata scheme are governed by a set of rules or 
by-laws and enforceable by their fellow neighbours through the mechanism of a body 
corporate or the management corporation.
185
 It would not be an overstatement to say that 
there is no other community organization that equals the responsibility, the duties, the powers 
and the liability of a management corporation or body corporate in terms of managing human 
relations and highly-valued property concurrently.
186
 According to Berding, “a common 
interest development is a unique blend of law, business and sociology. It is a 
multidimensional mix of principles of real estate law, corporate law, business and economic, 
sociology and psychology, all marinating in an active political environment.”187 The self-
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governance concept of the strata system emphasises the participation and consensus of all 
members in resolving matters concerning the strata schemes through the mechanisms of the 
management corporation and the general meeting.
188
 Berding further observes that despite 
strata living constituting community living, “the success of the group is wholly dependent on 
the voluntary contribution of capital by each owner.”189 This observation has also been 
articulated by McKenzie as follows:    
 
Perhaps the most critical variable is the ability and willingness of 
homeowners in these private communities to do all the things the institution 
expects of them. Common interest housing depends heavily on the private 
resources of homeowners. The responsibilities that were transferred from 
the local government to the owners require a substantial and permanent 
commitment of money, time, energy and loyalty from all who live in these 
private communities. The success and failure of common housing as an 
institution depends largely on the sufficiency of this resource stream. It is 
possible that many homeowner and condominium associations will fail 
because they become insolvent or because the supply of able volunteers 
dries up and they no longer function as organizations, or both.
190
 
 
The concept of self-governance in strata systems will be explored in the sections that follow.  
The general concept of self-governance in the context of strata schemes is discussed first.  
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Then each of the three elements of the concept is explored individually.  These elements are: 
self-management; self-regulation and self-resolve. The discussion and analysis of these 
elements occur through the lens of the theoretical framework of the thesis based on 
comprehensive law movement principles that look beyond legal rights, duties, responsibilities 
and liability. Similarly, for the concept of self-governance to work effectively, it requires 
various aspects of human functioning such as emotions, values, morals, psychological 
functioning and relationships to be optimum.
191
 
 
4.5.2 The concept of self-governance in the strata titles systems 
This section develops the concept of self-governance in the strata titles systems based on the 
legal mechanisms for self-management, self-regulation and self-resolve present in many 
strata legislation in common law jurisdictions as well as literatures.
192
 The analysis of self-
governance in strata titles systems will show that the framework poses challenges particularly 
to the body corporate and administrators to maintain the delicate balance between personal 
and legal rights of individual and the common interests of all the members of the strata 
scheme. As can be seen in the following discussion, the success of the concept of self-
governance in strata titles systems depends largely on the ability and capacity of individual 
members of a strata scheme to fulfill the legal, financial and social obligations expected of 
them in this specific private community living setting.
193
 
 
A strata titles scheme is a multi-owner complex legally equipped with an internal governing 
mechanism.
194
 In Peninsular Malaysia, a body corporate known as the management 
corporation is created statutorily to carry out the functions in relation to the management and 
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maintenance of the common property, regulating behaviours of members in the strata scheme 
and promoting harmonious living.
195
According to Randolph and Easthope, the governance of 
strata title development is determined by way of private negotiation between interested 
stakeholders.
196
 Though the source of power comes from a government policy tool in the 
form of legislation, the power is actually exercised by private organisations and individuals 
on the basis of the private ownership assets.
197
 Harding refers to this type of governance as an 
example of “civic co-operation based on mutual interest.”198 Easthope and Randolph further 
argue that “strata legislation advocates a negotiated form of governance, placing increased 
power into the hands of private organisations and individuals and the networks between them, 
while at the same time regulating their actions.”199 
 
According to Chhotray and Stoker, “governance is about the rules of collective decision-
making in settings where there are a plurality of actors and organisations and where no 
formal control system can dictate the terms of relationships between the actors and 
organisations.”200 While the strata systems do not provide any formal control system in 
governing the social relationship between actors and organisation, the strata legislation does 
provide some form of control over the roles and powers of the management corporation and 
regulates the behaviours of members of strata schemes.
201
 
 
According to Easthope, governance is a distinguished form of management as it is not only 
concerned with rules but also with the ways the rules are negotiated between the various 
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actors and organisations.
202
 While management is generally only concerned with the 
implementation of decisions, governance covers a much broader aspect of decision-making, 
promulgating rules and enforcements and resolving issues and conflicts.
203
 For the purpose of 
this Chapter, three parameters of self-governance in strata systems are analysed. The 
parameters are self-management, self-regulation and self-resolution.  
 
4.5.2.1 The concept of self-management 
 
Under the concept of self-management in strata schemes, proprietors of strata parcels are 
expected to jointly manage and maintain the common property.
204
 They are expected to make 
collective decisions on the management of the building
205
 and to be collectively liable for any 
legal or financial implications involving matters related to the management and maintenance 
of the strata building.
206
 However, it would be impossible for every proprietor to be involved 
in the management and administration of the strata building.
207
 The legislation then created a 
legal entity in the form of a management body or a body corporate to carry out the mandate 
of all the proprietors in the management and administration of the strata building.
208
 This 
management body is empowered to enforce the by-laws, fix and collect the contribution to 
the management fund, manage, maintain and repair the building and many other statutory 
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duties.
209
 The management corporation is thus the key actor contributing to the self-
governance of the strata system.
210
 
 
In the landmark case of Jacklin & Ors v Proprietors of Strata Plan No. 2795, a case 
adjudicated in New South Wales, Australia, Justice Holland made an important observation 
on the concept of self-management in strata titles system which is applicable to other 
jurisdictions such as Singapore and Malaysia.
211
 The judge said inter alia:
212
 
 
In my opinion, there flows from the scheme of legislation as an incident of 
proprietorship of a lot a right in each proprietor to have the body 
corporate’s duty performed in relation to all of the common property at the 
cost and expense of all proprietors in proportion to unit entitlements. As the 
duty is not only to repair and maintain but also to control, manage and 
administer, the right of each proprietor includes a right to have the whole 
administration of repairs and maintenance of common property carried out 
by the body corporate by its servants and agents. 
 
In Peninsular Malaysia, the Strata Titles Act 1985 (STA) provides that the opening of the 
strata register by the Registrar marks the birth of a management corporation for the 
subdivided building.213 The management corporation is a legal entity consisting of all the 
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proprietors of the strata units.
214
 One of the reasons for the creation of a management 
corporation by the statute is to manage, maintain and regulate the common spaces and 
facilities in strata buildings.
215
 For the purpose of performing the duties and exercising the 
powers of the management corporation, the proprietors elect a council from among 
themselves.
216
 The council is responsible for the management corporation or the body 
corporate.
217
 This mechanism of a management body created by statute to carry out the 
management and maintenance aspects of strata development is present in other common law 
jurisdictions such as Singapore, Australia and the United States.
218
 It should be noted that the 
SMA maintains provisions covering the establishment and operation of the management 
corporation in Peninsular Malaysia.
219
 
 
i. The roles of the management corporation 
The management corporation or the body corporate basically has two main roles: 
a. To administer the common property.  
One of the roles of the management corporation or the body corporate is to manage 
and properly maintain the common property and keep it in the state of good and 
serviceable repair.
220
 According to Sherry referring to the strata titles system in the 
New South Wales, “the owners corporation holds the common property as “agent” 
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for the individual lot owners and is compelled by legislation to maintain it.”221 For 
Dunbar, the primary responsibility of a condominium association in Florida is “to 
manage and maintain the condominium.”222 This includes keeping the property in a 
state of good condition and taking care of the common elements and limited 
common elements,
223
 which include individual parking spaces, balconies or patios 
exclusively used by individual owner. Taking care of limited common elements is 
partly the associations’ responsibility but the individual owner will generally bear 
the expense of maintaining them.
224
 
 
b. To exercise statutory powers, rules and regulations  
Another role of the management corporation or the body corporate is to implement 
and enforce statutory powers, rules and regulations including the by-laws.
225
 The by-
laws are the set of rules that guide the internal management and administration of the 
management corporation. They also contain the rules and regulations that govern 
members of the strata scheme. In Peninsular Malaysia, the by-laws are provided in 
the statute but the management corporation may enact additional by-laws during the 
general meetings.
226
 In other jurisdictions such as Queensland and Florida, the body 
corporate or homeowners association may create and enforce by-laws as long as they 
are reasonable.
227
 According to Beasley, the inherent powers given to the 
management corporation in managing the building and regulating the behaviour of 
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the community through strict enforcement of by-laws are likened to “a private 
government” or “mini-government.”228 In the Florida case of Hidden Harbour 
Estates Inc. v Norman, the court noted that the homeowners association “is not at 
liberty to adopt arbitrary or capricious rules that have no bearing on the health, 
happiness, and enjoyment of its unit owners.”229 
 
ii. Obligations of the management corporation 
The management corporation or the body corporate is also obliged to carry out duties as 
provided by the statute
230
 and other documents such as the Community Management 
Statement in Queensland
231
 or the Declaration of the Condominium in Florida.
232
 In 
Peninsular Malaysia, the STA provides that the obligations of the management corporation 
include having the subdivided building insured,
233
 maintaining the strata roll,
234
 calling for 
the AGM,
235
 initiating proceedings against parcel proprietors or on behalf of a proprietor,
236
 
maintaining the management fund and special management account, and keeping all accounts 
relating to outgoing expenses and collection of contributions properly.
237
 
 
The same applies in other common law jurisdictions such as in New South Wales and 
Singapore.
238
 According to Easthope and Randolph, the owners corporation in the New South 
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Wales is given powers by the statute to act on behalf and in the interest of all owners in the 
strata scheme.
239
 The obligations of an owners corporation in New South Wales can be 
equated to those of “a mini-council, with powers to set by-laws for the building, fix services 
charges and other levies, manage the maintenance and repair requirements for the building 
and enforce compliance.”240 
 
iii. The Council Members  
According to Teo, “the council of a management corporation consists of a small elected 
group of parcel proprietors whose principal function is the day-to-day management of the 
strata scheme.”241 In Queensland for example, a body corporate committee is tasked with the 
administrative and day-to-day requirements of the body corporate.
242
 The committee acts on 
behalf of the body corporate and carries out its requisite statutory responsibilities. Even 
though the council acts on behalf of the management corporation, the council is not a separate 
legal entity. Thus, any proceedings taken against any member of the council must be taken 
against the management corporation as a legal entity.
243
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240
  It was further observed by the writers that the owners corporation’s ability to act as a mini-council has led 
some to suggest that the strata sector has emerged to be the fourth tier of urban governance after the Federal, 
State and Local level. Ibid. 
241
  Teo, above note 163 at 305; See also Shukri and Maidin, above note 170 at 175-178. 
242
  Factsheet on Forming a Body Corporate, Department of Justice and Attorney-General Queensland, 
<www.justice.qld.gov.au> accessed on 22
nd
 May 2013.  
243
  See The 101 (MCST Plan No. 1432), STB No. 7 of 2009. In this case, the applicants had brought an action 
against the Chairman of the Council of the Management Corporation with regard to disputes during the AGM. 
The Strata Titles Board (Singapore) held that the applicants had brought an action against a wrong party. 
However, under the SMA, a council member can be charged severally or jointly with the management 
corporation for any offence committed by the management corporation. SMA, s 140. 
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In Peninsular Malaysia, council members are elected from among the registered proprietors 
during the AGM of the management corporation.
244
 Council members of the management 
corporation can only be elected during the AGM and can only hold office until the next 
AGM. However, any council member is eligible for re-election.
245
 In Peninsular Malaysia for 
example, the STA does not provide any specific conditions for any proprietor to become a 
council member.  Under the STA, the council must consists of at least three elected members 
but not more than fourteen members.
246
 The council is required to perform the management 
corporation’s functions and duties on its behalf and shall for that purpose, exercise any of the 
management corporation’s powers.247 A council is likened to the board of directors of a 
company which runs the day to day business on behalf of shareholders, who in this case 
would be all the registered proprietors of the individual parcels.
248
 
 
According to Hyatts and Rhoads, the fact that the association is a not-for-profit corporation, 
or that the council members of the management corporation are volunteers and unpaid, does 
not relieve them from the high standards of trust and responsibility that the fiduciary 
relationship requires.
249
 When a parcel proprietor accepts a position on the council of the 
management corporation, the proprietor is presumed to have knowledge of the duties and 
                                                          
244
  STA, s 39(4) and s 8 of the Second Schedule. In Singapore, the term used is members of the council. In 
Queensland, the term used is the committee for body corporate, BCCMA, s 98; In Florida, it is called the board 
of directors of condominium association. See Dunbar, above note 127 at 91.  
245
  STA, s 2(6) of the Second Schedule. 
246
  STA, s 2 (1) of Second Schedule 
247
  STA, s 39(4). 
248
  Dunbar, above note 127 at 91. 
249
  Hyatt and Rhoads, above note 208 at 922.In Peninsular Malaysia, the SMA,s 62(5)provides that “if the 
management corporation fails to comply with subsection (1),(2),(3),(4), every member of the management 
committee commits an offence and shall, on conviction, be liable to a fine not exceeding two hundred and fifty 
thousand ringgit or to imprisonment for a term not exceeding three years or to both. The offences mentioned 
above are all related to financial management of the strata buildings. SMA s 62(6) further provides that if the 
offence was committed without a member’s knowledge, consent or connivance, then it is a defence. Similarly, if 
a committee member has taken all reasonable precautions and due diligence to prevent the commission of the 
offence, then it is a defence for the member. 
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responsibilities of a council member.
250
 Council members cannot be excused from improper 
action on the grounds of ignorance or inexperience, and the liability of council members for 
any negligence or mismanagement exists to protect the management corporation and other 
proprietors.
251
 In the Australian case of Re Steel& Ors and the Conveyancing (Strata Titles) 
Act 1961 heard in New South Wales, Else-Mitchell J. made an important observation on the 
duties of council members. The judge said: 
 
I consider that the respondents have failed to appreciate the nature of the 
duties cast on them as members of the council of a body corporate under the 
Conveyancing (Strata Titles) Act. Such persons are at least in a position 
analogous to company directors; they may even have a higher fiduciary 
duty, and when they are promoters as well, this duty has a dual basis. It is 
plain that the respondents have failed to recognise that it is their duty to 
manage the affairs of the body corporate for the benefit of all the lot 
holders, and that the exercise of any of their powers in circumstances which 
might suggest a conflict of interest and duty requires them to justify their 
conduct, and that the onus lies on them to prove affirmatively that they have 
not acted in their own interests or for their own benefit.
252
 
 
One of the biggest impediments to strata governance is the failure of council members of the 
management corporation to play their role efficiently and effectively.
253
 Most of them are lay 
                                                          
250
  “Uneducated and untrained board members for their roles are often been misguided by attorneys and 
property managers, who refuse to follow not only the rules but any semblance of responsible corporate 
stewardship.” See Hannaman, above note 133 at 704-705.  
251
  See Dunbar, above note 127 at 101-102; “It is common for owner-run boards to seize unnecessary, unwanted 
and often undesirable rules to dominate their neighbours, especially those who asks questions or otherwise 
annoy an untrained (and unrestrained) board’s sense that it rules by divine right.” See Hannaman, ibid at 706-
707.  
252
  (1968) 88 W.N (Pt. 1) (NSW) at 470. 
253
  Hyatt and Rhoads, above note 208 at 951. 
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people and not professionally trained in asset and property management. Due to limited 
skills, knowledge and resources in finances, taxation, insurance and employee relations, they 
are more likely to make mistakes in the interpretation of laws and complying with legal 
procedures.
254
 The lack of experience and professional expertise among the council members 
may also make them less decisive in making management decisions and less authoritative in 
issuing violation orders.
255
A lack of respect and authority resulting from these issues can lead 
to disputes and non-compliance with the by-laws and procedures.
256
 
 
As mentioned earlier, one of the unique features of the strata title system is that it imposes 
upon all unit owners the important task of governing their own strata development, a 
responsibility normally taken by a local municipal council in traditional neighbourhoods. For 
the purpose of governing an individual strata scheme, a statutory management body is created 
where all unit owners automatically become members. In order to ensure smooth day-to-day 
operations and administration of the management body, a council or committee is elected 
from among the unit owners. Committee members are expected to fulfil their fiduciary duties 
to the strata community albeit voluntarily. The council is also expected to act in the best 
interests of the community by exercising sound business judgment and good management 
practices. In Queensland for example, the statute even has a “Code of Conduct” for 
committee voting members to ensure the transparency and integrity of the committee and the 
management body.
257
 
 
                                                          
254
  Christopher Baum, ‘The Benefits of Alternative Dispute Resolution in Common Interest Development 
Disputes’ (2010) 84 St John’s Law Review 907 at 915-916. 
255
  Hannaman, above note 133 at 699-700. 
256
  Ibid. 
257
  BCCMA, Schedule 1A. Among the matters that are included in the Code of Conduct are the committee must 
act in full honesty, fairness and confidentiality, acting in body corporate’s best interests and avoid any form of 
conflict of interest.  
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However, the council of the management corporation is not the sole party responsible for the 
management and maintenance of the strata development. The mechanism of self-management 
in strata title system operates on the principles of collective responsibility and liability 
involving all unit owners of the strata community. The unit owners are given certain rights 
and responsibilities by the statute and they are expected to play their role effectively and 
responsibly for the benefit of communal living. This includes making sure payments of 
assessments and charges to the management corporation or the body corporate are made 
regularly and timely. They are also required to maintain their property and keep it in a state of 
good repair, wear and tear and to adhere to all the rules and regulations of the building.  
 
Rules and regulations of the building, commonly known as the by-laws, are an important 
mechanism for self-governance within the strata title system. By-laws are created to govern 
the behaviour of unit owners and occupiers within the strata development and they are 
enforced by the community through the medium of the management corporation. This 
element of self-regulation under the broader concept of self-governance has always been 
controversial and attracts a high incidence of disputes within the strata development. The next 
section looks further at the element of self-regulation and the issues surrounding its 
application particularly with regard to balancing the rights of individuals with the common 
interests of all unit owners and occupiers.       
 
4.5.2.2 The concept of self-regulation 
Strata title living is a highly regulated neighbourhood system.
258
 It is governed by private 
rules through the operation of by-laws.
259
 The by-laws regulate the day to day operation and 
                                                          
258
  Shukri and Maidin, above note 170 at 181-182; Teo, above note 163 at 555; See also Harrington, above note 
170 at 193-195 on the governance of common-interest community such as the condominium living in the United 
States; Anne Wallace ‘Community Titles’ in Carmel MacDonald et al, Real Property Law in Queensland, (3rd 
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administration of the management corporation and the powers of the council members.
260
 At 
the same time, by-laws facilitate the management and maintenance of the strata buildings and 
the common assets for which the management corporation is responsible.
261
 They also 
regulate the use and enjoyment of parcels and common property by the proprietors, tenants, 
mortgagees/charges in possession and other occupiers such as licensees.
262
 They confer on 
the proprietors specific statutory rights, duties and responsibilities.
263
 This section will 
discuss the practice of self-regulation as one of the elements in the concept of self-
governance. Reference will be made to various statutory provisions and cases in Peninsular 
Malaysia and other common law jurisdictions in order to articulate more clearly the issues 
and challenges of self-regulation in strata title schemes.   
 
According to Teo, the by-laws are significantly embodied in the Malaysian and Singaporean 
strata legislation.  
 
The by-laws serve the purpose of providing for the control, management, 
administration, use and enjoyment of the lots/parcels and the common 
property. Among others, they set out the rights and obligations of the 
parties in a strata scheme and provide the mechanism which regulates the 
                                                                                                                                                                                    
Edition, Thompson Reuters, Sydney, 2010) at 511 on by-laws under the Queensland strata legislation; See also 
Williamson and Adams, above note 169 at 9-10. 
259
  Cathy Sherry ‘How Indefeasible Is Your Strata Title?  Unresolved Problems in Strata and Community Title’ 
(2009) 21 Bond Law Review 159 at 159. 
260
  Gary F. Bugden, Strata Title Management Practice in New South Wales, (5
th
Edition, CCH Australia, 1988) 
at 203-204. 
261
  The functions of the management corporation as provided by the statutory by-laws include to maintain in the 
fixtures and fittings existing in the lot for the use of and enjoyment of all parcel proprietors, maintain lawns and 
garden, maintain, repair and renew sewers, pipes, wires, cables and ducts existing on the lot, keep the insurance 
policies for inspection and manage the strata roll; Teo, above note 163 at 573-574; Shukri and Maidin, above 
note 170 at 37, 162-163. 
262
  Teo, above note 163 at 574; See also Sherry, above note 164 at 136. 
263
  STA, s 2 and 6 of the Third Schedule. See also Teo, ibid at 575-585; Shukri and Maidin, above note 170 at 
37. In Peninsular Malaysia, the duties and prohibitions of parcel proprietors in the statutory by-laws include 
usage and enjoyment of individual parcel, behaviour, garbage disposal and pets; In Australia, the by-laws 
typically cover behaviour, noise, safety and security, pets, parking, floor coverings, garbage disposal and 
architectural and landscaping guidelines. See Sherry, ibid at 136. 
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relationship between the proprietors, including occupiers, themselves on the 
one hand and between the latter and the management corporation on the 
other.
264
 
 
By-laws are a statutorily constituted contract between the management corporation and the 
proprietors.
265
 The binding effect of the by-laws is extended to the management corporation 
itself, to proprietors of lots, to lessees, mortgagees/charges in possession, and occupiers such 
as licensees.
266
 According to Teo, the by-laws became operative upon the opening of a ‘book 
of strata register’ and the statutory by-laws cannot be amended or abolished by the 
management corporation.
267
 The STA however gives power to the management corporation 
to make additional by-laws by way of special resolution during the general meeting.
268
 Since 
the management corporation consists of all parcel proprietors of the strata schemes, the by-
laws created by way of special resolution during the general meeting seem to represent the 
wishes of all the proprietors on how they want their residential building regulated, controlled, 
managed, administered and maintained.
269
 The management corporation is however 
prevented from creating additional by-laws which contradict, are repugnant to, or are 
inconsistent with the Act under which it is made or any other statutes.
270
 The additional by-
                                                          
264
  Teo, above note 163 at 555; See also Shukri and Maidin, above note 170 at 37, 162-163.  
265
  Prakash J. in Choo Kok Lin and Another v MCST Plan No. 2405 [2005] 4 SLR (R) 175 at [23]. See also Teo, 
ibid at 556; Sherry, above note 166 at 136. 
266
  Teo, ibid at 560-561. 
267
  STA, s 44(1). In Queensland for example, the by-laws become operative on the day the registrar records the 
community management statement containing the by-law. The community management statement containing 
the by-law is lodged by the original proprietor with the Land Registry of the Department of Environment and 
Resource Management. See BCCMA, s 53 read together with s 168 and s 179. See also Factsheet on the By-
laws, Department of Justice and Attorney-General, Queensland, <www.justice.qld.gov.au>accessed on 22
nd
 
May 2013.    
268
  STA, s 44(2). In Queensland, the BCCMA allows additional by-laws to be made by the body corporate by 
way of special resolution. However, the additional by-laws must be recorded in the community management 
statement. See Factsheet on the By-laws, ibid.  
269
  STA, s 44(2) cross-referenced STA s 39(1) and (4).See also Sherry, above note 166 at 131 on this point in 
reference to the nature of strata legislation in the New South Wales. 
270
  Teo, above note 165 at 564-567; See also a Singaporean STB case, Toh Guan Centre (MCST No. 2746), 
STB No. 52/64/65/66 of 2001. In this case, the STB held that “the Act (BMSMA) provides for the management 
corporation to pass by-laws for the purpose of controlling and managing the use and enjoyment of the parcel 
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laws must also be reasonable and must not contravene any constitutional rights of those who 
have interests in the strata scheme.
271
 
 
The statutory by-laws in the Third Schedule of the STA define the duties of parcel proprietors 
and occupiers as well as imposing prohibitions on them.
272
 For example, a proprietor is 
required to comply with all the orders issued by the public or statutory authority and to pay 
all the necessary charges.
273
A proprietor is also required to maintain and keep the parcel 
(including any accessory parcel) in a state of good repair, and reasonable condition.
274
 
 
The by-laws also regulate the behaviour of the proprietors and the occupiers of the strata 
parcels while they are in the privacy of their own apartment. For example, a proprietor must 
not use the parcel in any way that would cause nuisance and danger to other proprietors.
275
 A 
proprietor must not use the parcel contrary to the terms of use of a parcel as shown in the 
strata plan and approved by the relevant authority.
276
 A proprietor must also not use and 
enjoy the common property in such a manner as to interfere unreasonably with the use and 
                                                                                                                                                                                    
comprised in the strata title plan, and the management corporation can do anything that is reasonably necessary 
for the performance of its duties. However, what it can do, can only be what the law allows it to do. It cannot do 
what is not allowed by the law.” See also a Florida case of Beachwood Villas Condominium v Earl S. Poor and 
Ors, 448 So.2d 1143 (Fla. 4
th
 DCA 1984). In this case, the court held that “as long as a board (management 
corporation) enacted rule does not contravene either express provision of a declaration, it will be found valid 
within the scope of board’s authority.” 
271
  Ibid. See BCCMA (Qld), s 169 which provides that “by-laws must not be oppressive or unreasonable.” See 
also s 180 on limitations for by-laws and a number of Queensland’s cases on reasonableness of the by-laws such 
as De Ville [2011] QBCCMCmr 571; McKenzie v Body Corporate for Kings Row Centre, CTS 11632 [2010] 
QCATA 57. “A condominium association may pass many kinds of rules in order to promote the health, 
happiness, and peace of mind of the majority of unit owners since they are living in such close proximity. So 
long as the restrictions imposed by a condominium association seem “reasonable” they will be enforceable.” 
David E. Grassmick ‘Minding the Neighbour’s Business: Just How Far Can the Condominium Owners’ 
Associations Go in Deciding Who Can Move into the Building? (2002) University of Illinois Law Review185 at 
203, referring to reasoning in the cases of Hidden Harbour Estates, Inc. v Norman, 309 So.2d 180, 182 (Fla. 
DCA 1975) and Sterling Village Condo. Inc v Breitenbach, 251 So.2d 685, 688 (Fla. DCA 1971). 
272
  STA, Third Schedule, by-law 2(1), 2(2) and 6.  
273
  STA, Third Schedule, by-law 2(1)(b). 
274
  STA, Third Schedule, by-law 2(1)(c) 
275
  STA, Third Schedule, by-law 2(1)(e), by-law 6(b),(c) and (d). 
276
  STA, Third Schedule, by-law 2(1)(f). 
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enjoyment thereof any other proprietors or their families or visitors.
277
 In Queensland for 
example, similar provisions can be found in the Schedule 4 of the BCCMA (Qld) or the Body 
Corporate and Community Management (Standard Module) Regulations 2008 (Standard 
Module).
278
 
 
The by-laws also give the management corporation powers to prepare and monitor the strata 
roll. This roll contains information of all the proprietors and occupiers of the strata 
building.
279
 Thus, under the by-laws, a proprietor must notify the management corporation of 
any intended change in the proprietorship of a parcel that may affect the strata roll 
administered by the management corporation.
280
 The statutory by-laws in the Third Schedule 
of the STA also define the functions of the management corporation most of which related to 
the management and maintenance of strata buildings.
281
 
 
The details and complexity of the by-laws in Peninsular Malaysia and other common law 
jurisdictions do reflect the micro-realities of strata living. This principle of negative liberty is 
applicable to modern property law where we are free to enjoy our own property as long as we 
do not harm or disturb others. A question that is often asked in court is to what extent 
regulation of behaviour even within private property can be justified. Should individual legal 
rights be upheld even if they undermine other important aspects of communal living such as 
parties’ needs, relationships and psychological well-being?     
 
                                                          
277
  STA, Third Schedule, by-law 2(2). 
278
  See for exampleBCCMA (Qld), s 67 on the conduct of occupiers, by-law 1 on noise,   
279
  STA, Third Schedule, by-law 5(e). 
280
  STA, Third Schedule, by-law 2(1)(g). 
281
  STA, Third Schedule, by-laws 5(a) – (e). See also Teo, above note 163 at 586. 
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Some writers view the by-laws in strata titles living as restrictive,
282
 prohibitive,
283
 
unreasonable,
284
 discriminative,
285
 unfair
286
 and arbitrary,
287
 forcing the strata proprietors into 
an environment or lifestyle which more closely resembles apartment residency rather than 
home ownership.
288
The diminishing rights, values and expectations of private property 
ownership in strata titles living, in addition to the constraints created by the by-laws, are 
affecting the quality of life of parcel owners. Further, the restrictive by-laws generate 
tremendous potential for disputes, misunderstandings and conflict among the members of 
strata community.
289
 Disputes in strata schemes are discussed in more detail in Chapter Five 
of this thesis. 
 
Supporters of restrictive covenants and by-laws argue, however, that communal living 
arrangements, such as strata titles living, need restrictive and strict rules as they create a 
structured environment that regulates and recognises individual interests while at the same 
time protecting the collective interests of unit owners.
290
 According to some writers, by-laws 
that place restrictions on pets, children, leasing, flying of national flags, satellite dishes and 
architectural improvements are introduced for the purpose of enhancing quality of life in the 
                                                          
282
  Many condominium purchasers may not realize that the development’s by-laws regulating their newly 
bought units contain a host of intrusive restrictions such as the prohibition of pets, children, leasing. See 
Arabian, above note 229 at 1; See also Grassmick, above note 271 at 185.  
283
  There is a trend among condominium associations to impose leasing restrictions. The interest of resident and 
non-resident owners are frequently antithetical and resident owners often use leasing restrictions to impose their 
will on non-resident owners. Resident owners believe that the renters are not suitable for their neighbourhood 
and might affect the sense of community. See Grassmick, ibid at 194; See also Williamson and Adam, above 
note 169 at 9-10.   
284
  See Michael R. Fierro, ‘Condominium Association Remedies against a Recalcitrant Owner’ (1999) 73 St. 
John’s Law Review 247 at 259-260. See also Grassmick, ibid at 194.  
285
  See Cathy Sherry ‘A Bigger Strata Footprint: Are We Aware of the Implications? (Paper presented at Strata 
and Community Title in Australia for the 21
st
 Century Conference 2011, Mariott Resort and Spa, Gold Coast on 
7
th
 - 9
th
 September 2011) at 20-22; See also Grassmick, above note 272 at 194.  
286
  Sherry, ibid at 21-22; See also Grassmick, ibid at 194. 
287
  See for example Apple II Condominium Association v Worth Bank & Trust Co, 659 N.E.2d. 93 and 98 
(Illinois Appeal Court, 1995). See also Grassmick, ibid at 201; Fierro, above note 284 at 260.  
288
  Williamson and Adams, above note 169 at 9. 
289
  Rebecca Leshinsky et al ‘What Are They Fighting About? Research into Disputes in Victorian Owners 
Corporation’ (2012), 23 Australian Dispute Resolution Journal 112 at 113; See also Williamson and Adams, 
above note 169 at 3; Hannaman, above note 133 at 700-701. 
290
  See Hidden Harbour Estates v Norman, 309 So.2d 180 (Fla. DCA 1975); See also Williamson and Adams, 
ibid at 3.  
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strata community by controlling aesthetics and behaviour.
291
 They argue that the close and 
intimate nature of strata living is such that individual(s) ought not be permitted to disrupt the 
integrity of the common scheme by doing what they like with their property without regard 
for common interests.
292
 Many courts in the United States for example are inclined to support 
this legal principle.
293
 
 
In order to create a harmonious and cohesive strata community, this thesis argues that the 
concept of self-regulation in the strata system must be adequate and well balanced to 
accommodate communal living.  In this way, self-regulation can work towards protecting the 
interests of the majority while upholding individual freedoms and private rights of property 
enjoyment.
294
Unreasonable, arbitrary, ambiguous, outdated and unfairly enforced by-laws 
contribute to an atmosphere that is conducive to neighbour disputes and internal occupancy 
conflicts.
295
 
 
The next section discusses the third component of the notion of self-governance in strata 
schemes, namely the concept of self-resolution. 
 
                                                          
291
  See also Leshinsky et al, above note 289 at 113; Grassmick, above note 271 at 185; Arabian, above note 228 
at 13; Hannaman, above note 133 at 701 and 705; Christensen and Wallace, above note 163 at 92-93. 
292
  See Nahrstedt v Lakeside Village condominium Association Inc, 878 P.2d 1275 (Cal. 1994); Grassmick, ibid 
at 186; In a survey done on various aspects of owners corporations in Victoria, an interviewee explained the 
failure of residents to observe the simplest rule on rubbish disposal. “You need to understand that we have 
rubbish chutes from our floors down to a common rubbish area. Some people shoot inappropriate things down 
the rubbish chutes, they jam them up, they don’t use the recycle bins on the ground level. They toss bottles and 
other objects down there.” (Interview 5). Leshinsky et al, ibid at 113; See also Williamson and Adams, above 
note 169 at 2-3; Arabian, ibid at 13. 
293
  The courts in Florida and California for example have held that such restrictions are valid unless they are 
wholly arbitrary in application, violative of public policy, or incompatible with a fundamental constitutional 
right. See Nahrstedt v Lakeside Village condominium Association Inc, 878 P.2d 1275 (Cal. 1994). See also 
Hidden Harbour Estate v Basso, 393 So.2d 637 (Fla. DCA 1981) at 640. The approach by the court on this issue 
is that even though the by-laws have to some extent “a certain degree of unreasonableness, and thus may 
substantially impinge on the personal lifestyle of individual owners within the confines of their own units,” the 
by-laws are still valid. See Arabian, ibid. 
294
  See for example observation made by the court in Hidden Harbour Estate v Basso, 393 So.2d 637 (Fla. 
DCA 1981) at 640. 
295
  Baum, above note 254 at 914; Arabian, above note 228 at 29-30. 
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4.5.2.3 The concept of self-resolution 
Many common law jurisdictions have now sanctioned internal dispute resolution processes as 
necessary or even mandatory before disputes are able to be put through any formal resolution 
process.
296
 According to Easthope and Randolph, “strata title living implies physically close 
living conditions in a relatively confined living environment, regular interactions among 
residents and conforming with standards of conduct (e.g by-laws).”297 The nature of strata 
living will generally attract higher incidence of neighbourhood disputes and disagreement.
298
 
Thus, it is necessary that a mechanism for resolving such disputes be put in place in order to 
prevent minor disputes from escalating into bigger conflict.
299
 This section will highlight 
steps that have been taken in common law jurisdictions such as in Australia and the United 
States to address disputes internally by the body corporate or the condominium association.  
 
In Queensland for example, such an internal process is made mandatory under the 
BCCMA.
300
The Florida Condominium Act also provides for internal dispute resolution in the 
form of educational resolution if it concerns any minor or major violations of the rules, and 
the Act also requires proof of prior communication between disputing parties before a 
petition for formal non-binding arbitration can be filed.
301
 In strata schemes, disputing parties 
normally refer their disputes to the management such as the strata manager or a committee 
member of the management body. Since they are in charge of the enforcement of the by-laws 
and have the authority to ensure compliance, it is normal for the disputing parties to expect 
that they provide some assistance in the settlement of the dispute by way of negotiation or 
determination.  
                                                          
296
  Easthope and Randolph, above note 54 at 249. 
297
  Ibid. 
298
  Christensen and Wallace, above note 163 at 90. 
299
  Easthope and Randolph, above note 54 at 249; See also Rebecca Leshinsky and Clare Mouat, ‘New Ways to 
Think about Conflict Resolution for More Harmonious Strata Living’ (2012) 38 (2) Planning News at 13.   
300
  BCCMA, s 238(1)(b). 
301
  Fla. Stat.§718.1255(4)(a) and(b). 
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Based on this situation, it is important for the strata managers and the committee members to 
acquire some negotiation skills and creative problem-solving to facilitate dispute resolution 
processes internally such as active listening, advanced empathy and conflict dynamics.
302
 In 
order to ensure such requirements are fulfilled, it would be beneficial for the strata managers 
and the council members of strata schemes to have formal professional training on various 
dispute resolution techniques prior to appointment (in case of building manager) or within 
three months after election (in the case of committee members).
303
 
 
The concept of self-governance in strata title schemes combining the elements of self-
management, self-regulation and self-resolution gives broad powers and authority to the 
management corporation to manage and maintain the common property, regulate the conduct 
and behaviour of the owners and the occupiers and even make efforts to resolve any 
disagreement, misunderstanding or disputes involving the unit owners, occupiers or other 
stakeholders. These broad powers and authority may inevitably cause dissension and disputes 
among those having interests in the strata development particularly the unit owners. 
Dissatisfaction may also occur among those subjected to the rules and restrictions embodied 
in the by-laws. Unreasonable rules and procedures, the making of arbitrary decisions by the 
management corporation, selective enforcement of the rules, arrogant behaviour on the part 
of the council members and management staff are examples of the challenges confronting 
self-governance in the strata title system.
304
 
 
                                                          
302
  Kathy Douglas and Rebecca Leshinsky, ‘Pre-action Dispute Resolution under the Owners Corporation Act 
2006(Vic): Teaching Conflict Resolution Strategies’ (2012) 20 Australian Property Law Journal 224 at 230; In 
Florida, ADR training for residents and counsellors such as arbitrators and mediators in condominium disputes 
have been proposed as early as in 1985. See also Williamson and Adams, above note 169 at 106; Leshinsky and 
Mouat, above note 299 at 13.   
303
 Douglas and Leshinsky, above note 302 at 235. 
304
 Williamson and Adams, above note 169 at 10. 
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On the other hand, parcel proprietors and occupiers have the obligation to observe all 
covenants, rules and the by-laws of the strata building. They should not engage in anti-social 
behaviour or display negative attitude that is likely to cause nuisance and annoyance to other 
residents. Strata proprietors must be made aware of their roles as co-proprietors. Strata 
proprietors should not think of themselves as tenants and the management corporation as the 
landlord.
305
 Otherwise, they would always expect the management corporation to be available 
to fix whatever problems they are facing with regard to any repair or maintenance of the 
common amenities.
306
 
 
The self-governance concept will not work until all strata proprietors understand that they are 
the proprietors of their parcels and co-proprietors of the common properties.
307
 They are 
responsible for the operation and maintenance of the strata scheme are equally liable for the 
common expenses incurred by the management corporation and they must abide by the by-
laws and the house rules of the building.
308
 As observed by the Minister of National 
Development of Singapore, Mr Mah Bow Tan, “strata proprietors as well as other 
stakeholders will have to take on more responsibilities and they will have to exercise these 
responsibilities fairly and wisely within this framework of greater self-governance.”309 
 
                                                          
305
  Ibid. 
306
  There was a different opinion with regard to apathy among homeowners in the United States. According to 
Hannaman, “the lack of volunteers is often the by-product of the way the association itself is established and 
run. It has been observed that homeowners are not naturally or inherently apathetic. Rather, they are 
browbeaten, penalized, erroneously charged and invoiced, ignored and silenced into apathy. American 
homeowners want to participate in how their association is run but they are effectively and very calculatingly 
prevented from that participation.” Hannaman, above note 133 at 723. 
307
  Williamson and Adams, above note 169 at 9-10. 
308
  Ibid. 
309
 Singapore, Parliamentary Debates, Legislative Assembly, 19 April 2004 at 2789. (Hon. Mr Mah Bow Tan, 
Minister for National Development, Singapore).   
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In conclusion, the proximity of strata living and its unique features require residents to live 
peacefully and harmoniously with their co-residents.
310
Self-governance in strata titles system 
demands a high level of commitment, shared responsibility and active participation by all 
members of a strata scheme. The ability of the strata community to foster better relations 
among the neighbours and other stakeholders as well as having strong sense of community 
will increase individual’s participation in community activities. Participation may also 
improve inter-personal relationships and contribute positively to the success of self-
governance in the strata scheme. The following discussion will identify how neighbouring 
and a strong sense of community may have important roles in strata living and the concept of 
self-governance.  
 
4.6 NEIGHBOURING AND A SENSE OF COMMUNITY IN STRATA  
NEIGHBOURHOODS 
 
4.6.1 Neighbouring in strata neighbourhoods 
As indicated earlier, living in high-rise residential buildings is different from living in 
traditional free standing homes.
311
 In the traditional neighbourhood, houses are separated 
with clear physical boundaries and the residents enjoy freedom and privacy within their own 
property.
312
 Residents in the strata buildings, however, have to share the common facilities 
and spaces in the buildings with other residents.
313
 In strata schemes, common property is 
owned by all proprietors as tenants in common in shares proportional to their respective share 
value.
314
 They are jointly responsible for the maintenance and upkeep of their common 
                                                          
310
  The importance of peace and harmony in strata living was finely articulated by Florida court in the case 
Hidden Harbour Estates Inc. v Norman, 309So.2d 180, 182 (Fla. 4
th
 DCA 1975): “Inherent in the condominium 
concept is the principle that to promote the health, happiness, and peace of mind of the majority of the unit 
owners since they are living in such a proximity and using facilities in common, each unit owner must give up a 
certain degree of freedom of choice which he might otherwise enjoy in separate, privately owned property.” 
311
  Williamson and Adams, above note 169 at 2;Harrington, above note 170 at 191-192. 
312
  Ibid. 
313
  Ibid. 
314
  Teo, above note 165 at 164; See also Poh Kiong Kok v MCST Plan No. 581, [1990] 3 MLJ 206.In this case, 
the trial judge explained the concept of co-ownership of common property: “At common law, all proprietors 
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property.
315
 In the case of Leong Siew Cheng & Ors, the Strata Title Board of Singapore 
explains the basic strata living concept that comprises of community living, communal 
sharing of facilities and fostering good neighbour relations.
316
 In order to support this 
concept, strata living requires residents to practice tolerance and mutual respect in relation to 
each other.
317
 
 
Strata living is essentially community living where ownership of a unit or parcel is not only 
limited to the inner part of the outer walls, the ceiling and the floor of that unit, but the 
proprietor or owner also co-owns the common property which can be fully utilised on shared 
basis. Having access to common property and facilities allows residents to actively engage 
and socially interact with one another in public spaces.
318
 The physical proximity of units or 
parcels in strata neighbourhoods also means people’s private activities are more exposed to 
their neighbours even without having any active engagement. Through adjoining walls and 
floors, windows and balconies facing each other’s units, people in strata neighbourhoods may 
know the daily routines of other neighbours from the transmission of smells, sounds and 
sights.
319
 Smells, sounds and sights are among the contentious issues in strata living.
320
 Thus, 
proprietors and occupiers will normally find that they do not have as much control and 
privacy in strata living as might normally be associated with living in traditional free standing 
housing.
321
 Close proximity living of this kind requires residents to practice reciprocity.
322
 
That is, residents need to have mutual respect and tolerance, in-group solidarity, and 
                                                                                                                                                                                    
have unity in possession and no proprietor can claim possession of a separate part of property against his co-
proprietor.”  
315
  Ibid, at 164-165.  
316
  Leong Siew Cheng & Ors v MCST Plan no. 647 & Ors, STB No. 28 of 1992. 
317
  Ibid. 
318
  Randolph, above note 182 at 485. 
319
  Elizabeth Stokoe and Alexa Hepburn ‘You Can Hear a lot through the Walls: Noise Formulations in 
Neighbour Complaints’ (2005) 16 Discourse and Society 647 at 648. 
320
  Ibid. 
321
  Gary A. Poliakoff, Condominium Law Q&A, 23 December 2005, <www.becker-poliakoff.com.> 
322
  Lai, above note 10 at 4; See also Franzese, above note 143 at 569-570. 
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loyalty.
323
 Neighbours in strata living must also be trusting and trustworthy.
324
 Successful 
strata scheme living requires a great sense of neighbourliness among the residents.
325
 
 
Strata neighbourhoods can be described as a complex inter-related social system involving 
many stakeholders.
326
 Each and every stakeholder enjoys certain inherent rights and 
privileges as provided by the law.
327
 People living in bounded and close social relationships 
as in strata neighbourhoods are confronted with a different type of social engagement, 
interaction, normative private activities and neighbouring activities not found in traditional 
single home neighbourhoods.
328
 In strata neighbourhoods, neighbour relations are not limited 
to respecting other people’s private space and privacy, or simply being friendly and 
communicative. Rather, they extend to assuming collective responsibilities and liabilities 
with other members of the strata schemes as provided by the law.
329
 
 
The concept of neighbour relations in a strata neighbourhood involves social 
interdependencies and trade-offs not found in traditional neighbour relations.
330
 The term 
‘social interdependencies’ refers to the complex interdependent social system in the strata 
context that involves stakeholders such as proprietors, the management corporation, the 
council for management corporation, developers, tenants and managing agents.
331
 Everyone 
has to play their role as provided by the statute and the by-laws. For example, there must be a 
group of people among the proprietors who become council members for the management 
                                                          
323
  Franzese, ibid; See also Farrell, Aubry and Coulombe, above note 4 at 31.  
324
  Easthope and Randolph, above note 54 at 249; Franzese, ibid. 
325
  Randolph, above note 182 at 485; According to Franzese, reciprocity is described as essential characteristic 
of community, covers a range of arrangements and exchanges including mutual aid, some forms of cooperation 
and some forms of sharing. Franzese, ibid a t 570. 
326
  Williamson and Adams, above note 169 at 2; Ann Dupuis, Sarah Blandy and Jenifer Dixon in Sarah Blandy, 
Dupuis and Dixon, above note 41 at 3-4. 
327
  Ibid. 
328
  Lai, above note 10 at 4. 
329
  Phillipson et al, above note 50 at 718; Stokoe, above note 56 at 11. 
330
  Christudason, above note 167at 344. 
331
  Williamson and Adams, above note 169 at 2-3. 
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corporation. Everyone also has to pay the management and maintenance fees agreed upon by 
resolution at the AGM, and observe the by-laws even if the provisions and the terms are not 
agreeable to them personally.
332
 
 
For individual proprietors and residents, there are inevitable “trade-offs” that must be made 
between individual interests and the collective interests and the welfare of the strata 
neighbourhood as a whole; for example in relation to keeping pets, playing loud music or 
washing cars in public area.  These social interdependencies and trade-offs in turn generate 
tremendous potential for disputes, misunderstanding and conflict within the strata 
neighbourhood.
333
 In order for strata neighbours to live peaceful and harmonious lives, every 
member of the community must develop good relations with each other, a higher sense of 
belonging, strong emotional bonds, mutual respect, active community participation, shared 
values, a sense of responsibilities and liabilities, emotional equity and reciprocity.
334
 
 
4.6.2 A sense of community in strata neighbourhoods 
McMillan and Chavis have introduced four important elements of the concept of a sense of 
community which are well supported by other research, establishing strong links between the 
concepts of neighbouring, a sense of community and well-being.
335
 This thesis argues that 
these four elements as articulated in this Chapter are strongly related to the functioning of the 
strata neighbourhood systems. In strata neighbourhood systems, the element of membership 
is recognized by virtue of physical and legal ownership of the parcel or unit in a strata 
scheme. Other positive elements that can be derived from membership are tolerance and 
shared goals. The element of influence is then reflected through a governance mechanism, 
                                                          
332
  Easthope and Randolph, above note 54 at 248; See also Teo, above note 163 at 198-199. 
333
  Tan, above note 214 at 429.  
334
  Randolph, above note 182 at 485. 
335
  See above note 4.  
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known in Peninsular Malaysia as a management corporation, which gives every member the 
opportunity to exert some form of influence towards the betterment of the community.  
 
Volunteerism and participation are important aspects of strata living. They strongly reflect 
the integration and fulfilment of needs that represent the third element of a sense of 
community. Finally, the fourth element of a sense of community is shared emotional 
connection. The concept of a strata neighbourhood promotes shared emotional connection by 
providing opportunity for members to express their opinions freely during general meetings 
or in other ways, thus resolving neighbour disputes effectively and peacefully, honouring 
members generously and organising various activities to promote and strengthen neighbour 
relations. McMillan and Chavis have summarised seven important points to describe the 
importance of a shared emotional connection among members in the neighbourhood. Five of 
them are particularly important to strata neighbourhoods:  
 
 Contact hypothesis: In a strata neighbourhood, actively engaged members will 
encourage positive discourse among members in general and this type of social 
engagement will eventually bring them closer. 
 Quality of interaction: Effective communication among the members of a strata 
community promotes a spirit of neighbourliness and cohesiveness. Communication 
has also been identified as the first solution to any misunderstanding or dispute 
between neighbours in a strata neighbourhood. 
 Closure or resolution of incidents. A communication gap or miscommunication is bad 
for neighbour relations in a strata neighbourhood as unresolved minor 
misunderstandings often lead to bigger disputes or even conflict. 
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 Investment. Home-owners who have invested money and time are more likely to value 
the quality of the strata neighbourhood compared to short-term renters.  
 Effect of honour and humiliation on community members. Naming and shaming are 
not encouraged in dealing with defaulters or offenders for example in private 
residential neighbourhood such as the strata scheme. A public notice displaying the 
names of defaulters in payment of management fees has a negative effect on the sense 
of community of the members as it humiliates a member of the community in front of 
other neighbours.
336
 Similarly, taking a quality of life dispute (such as disputes 
concerning the behaviour of neighbours) to court for public hearing without making 
any attempts to resolve it privately and peacefully would eventually lead to strained 
neighbour relations.
337
 According to Scheff, shaming is a threat to the social bond. It 
also affects social emotions such as self-consciousness, modesty and shyness. The 
negative effect of being shamed cultivates resentment, hatred and vengefulness in the 
shamed individuals. Such effects do not help in the development of a sense of 
community in strata neighbourhoods.
338
 
 
To summarise, a sense of community brings together numerous positive elements in strata 
neighbourhoods such as a sense of belonging, community participation, mutual trust, mutual 
respect, tolerance, self-esteem, shared values, in-group solidarity, sense of cooperation, unity 
and others.
339
 A sense of community also enhances individuals’ psychological well-being and 
                                                          
336
  According to Weil, there are a lot of reasons why an association (management corporation or body 
corporate) should not publish the names of delinquent owners. Doing so is probably contrary to statutes and the 
state constitutional right to privacy, doing so subjects the association, directors and managers to risks of claims; 
can create anger and divisions in the community; and isn’t really likely to work. See Steven S. Weil ‘Don’t 
Publish the Names of Owners Who Haven’t Paid Assessments’ http://www.berding-weil.net/articlesdont-
publish-names-of owners.phd accessed on 12 March 2013 at 2. 
337
  Ibid. 
338
  Thomas J. Scheff ‘Response to Comments’ (1998) 67 Revista Juridica University of Puerto Rico677 at 678. 
This article was a response to the comments made by scholars on Scheff’s article ‘Community Conferences: 
Shame and Anger in Therapeutic Jurisprudence’ (1998) 67 Revista Juridica Universidad de Puerto Rico97-119. 
339
  Unger and Wandersman (1985), above note 42 at 157-162. 
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health.
340
 As these elements are fundamental to the success of a strata neighbourhood, they 
need to be developed and promoted further.  
 
4.7  CONCLUSION 
The strata title system is based on the concept of self-governance. There are three elements 
that form an integral part of self-governance in the strata system. The first is the concept of 
self-management where proprietors are expected to be involved in managing and maintaining 
the strata scheme through the operation of the management corporation. The second element 
is the concept of self-regulation. Under this concept, the management corporation is 
responsible for regulating the conduct and behaviour of the proprietors and occupiers through 
the enforcement of by-laws as well as enacting additional by-laws and house rules. The third 
element of self-governance is self-resolution, whereby members of a strata community are 
expected to resolve their disputes internally before making a decision to have the disputes 
resolved formally.     
 
This Chapter argues that self-governance is the key to the smooth functioning of strata 
neighbourhoods.
341
For self-governance in the strata system to be successful, strata 
neighbourhoods need to be stable and harmonious. Good neighbour relations and a strong 
sense of community have been identified as important social constructs that contribute to an 
increase in psychological well-being, bringing together numerous positive elements such as a 
sense of belonging, community participation, mutual trust, mutual respect, camaraderie, 
                                                          
340
  Ibid. 
341
  Queensland, Parliamentary Debates Legislative Assembly 11 October 2006 at 68. (Hon. MM Keech, 
Minister for Tourism, Fair Trading and Wine Industry Development). See also Fact Sheet on “Self Resolution” 
published by Department of Justice and Attorney General, <www.justice.qld.gov.au.> 
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tolerance, self-esteem, shared values, solidarity, responsibilities and liabilities, civility, 
emotional equity, reciprocity, a sense of cooperation, unity and happiness.
342
  
 
This Chapter concludes that promotion of the concept of self-governance in strata schemes 
through the practice of good neighbouring and development of a strong sense of community 
contributes to the psychological well-being and physical health of members in the strata 
neighbourhood.
343
 On the other hand, neighbourhood disputes can affect the stability and the 
integrity of a self-governing strata neighbourhood. Prolonged and unresolved strata 
neighbourhood disputes may produce negative effects on long term neighbour relations and 
the development of a sense of community. Most importantly, disputes in a strata 
neighbourhood may damage psychological well-being and physical health. The next Chapter 
will analyse disputes in strata neighbourhoods and the effects they have on the concept of 
self-governance.
                                                          
342
  See Talen, above note 3 at 1363, 1365-1368; See also Forrest and Kearns, above note 21 at 2128; Ellen and 
Turner, above note 8 at 833; Morrow, above note 11 at 745; Davidson and Cotter, above note 3 at 252; 
Randolph, above note 182 at 485-486; Forrest, above note 8 at 131 on the essentials of rebuilding cohesion in 
the neighbourhood; Farrell, Aubry and Coulombe, above note 4 at 10-11. 
343
  Morrow, ibid at 745; See also Davidson and Cotter, ibid at 252.  
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CHAPTER FIVE 
 
STRATA NEIGHBOURHOOD DISPUTES 
 
 
5.1 INTRODUCTION 
 
In the previous Chapter, the concept of neighbourhood was discussed with a focus on the 
aspect of social constructs. It was established that neighbourhoods have a significant effect on 
human behaviour, physical health and psychological well-being.
1
 Studies have also shown 
that living in a peaceful and harmonious neighbourhood where the community members are 
friendly, helpful, loyal and trustworthy may have a positive impact on the health and well-
being of people.
2
 The existence of good neighbour relations is linked to the development of a 
sense of community in both traditional and strata neighbourhoods.
3
 
 
Because a successful strata neighbourhood needs members who have good relationships with 
each other and a strong sense of community, disputes can be extremely upsetting and 
disruptive to individual members and to the strata community. Unresolved disputes or 
continuing violations can produce negative impacts on these important elements of a good 
neighbourhood.
4
 Disputes over various quality of life issues between neighbours, breaches of 
                                                          
1
  Emily Talen ‘Sense of Community and Neighbourhood Form: An Assessment of the Social Doctrine of New 
Urbanism’ (1999) 36(8) Urban Studies 1361 at 1362; See also Ingrid Gould Ellen and Margery Austin Turner, 
‘Does Neighbourhood Matter? Assessing Recent Evidence’ (1997) 8 Housing Policy Debate 833 at 833.  
2
  Virginia Morrow ‘Conceptualising Social Capital in Relation to the Well-being of Children and Young 
People: A Critical Review’ (1999) 47(4) Sociological Review 745 at 745; See also William B. Davidson and 
Patrick R. Cotter, ‘The Relationship between Sense of Community and Subjective Well-being: A First Look’ 
(1991) (19(3) Journal of Community Psychology 246 at 252.  
3
  See Talen, above note 1 at 1363, 1365-1368; See also Ray Forrest and Ade Kearns ‘Social Cohesion, Social 
Capital and the Neighbourhood’ (2001) 38 Urban Studies 2125 at 2128; Ellen and Turner, above note 1 at 833; 
Morrow, ibid; Davidson and Cotter, ibid at 252.  
4
  Robin Goodman and Kathy Douglas ‘Life in a Master Planned Estate – Community and Lifestyle or Conflict 
and Liability? (2010) 28(4) Urban Policy and Research 451at 458; Scott E. Mollen ‘Alternative Dispute 
Resolution of Condominium and Cooperative Conflicts’ (1999) St. John Law Review 75 at 99; Lisa Toohey and 
Daniel Toohey, ‘Achieving Quality Outcomes in Community Titles Disputes: A Therapeutic Jurisprudence 
Approach’ Monash University Law Review 298 at 302-303;Christopher Baum, ‘The Benefits of Alternative 
Dispute Resolution in Common Interest Development Disputes’ (2010) 84 St John’s Law Review 907 at 907-
908; Amy Beasley, ‘The Road Not Often Taken: Alternative Dispute Resolution for Common Interest 
Communities in North Carolina’ (2007-2008) 30 Campbell Law Review 315 at 321. 
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the by-laws and other governance matters may escalate into bigger conflicts if not addressed 
quickly and effectively.
5
 
 
This Chapter is divided into three parts. The first part consists of an overview of disputes in 
traditional neighbourhoods and in strata neighbourhoods. The second part then identifies the 
grounds and types of disputes that commonly occur in strata schemes in Peninsular Malaysia 
and other common law jurisdictions. A review of cases that have been reported in the 
                                                          
5
  Teo Keang Sood, Strata Title in Singapore and Malaysia, (4
th
 Edition, Lexis-Nexis Butterworths, Singapore , 
2012) at 755; See also Anne Wallace ‘Community Titles’ in Carmel MacDonald et a , Real Property Law in 
Queensland, 3
rd
 Ed. Thompson Reuters, Sydney (2010) at 516; Rebecca Leshinsky et al ‘Dispute Resolution 
under the Owners Corporation Act 2006 (Vic): Engaging with Conflict in Communal Living’ (2012) 2 Property 
Law Review 39 at 40; Leonard Robinson, Strata Titles Unit in the New South Wales, (4
th
 Edition, Butterworths, 
Australia, 1989) at 1;Alice Christudason, ‘Subdivided Buildings – Developments in Australia, Singapore and 
England’ (1996) 45 International and Comparative Law Quarterly 343at 347-348; Gary F. Bugden, Strata Title 
Management Practice in New South Wales, 5
th
 Edition, CCH Australia Ltd, (1988) at 220; Peter M. Dunbar, The 
Condominium Concept, 12
th
 Edition, Pineapple Press Inc. Sarasota, Florida (2011-2012), Chapter 13 at 301-324; 
Steven A. Williamson and Ronald J. Adams, ‘Dispute Resolution in Condominiums: An Exploratory Study of 
Condominium Owners in the State of Florida’ (1987) Centre for Florida Local Government Excellence, 
<http://dc.cflge.org/fl_publications/37 at 4.> (Accessed on 17
th
 July 2011). Paula A. Franzese ‘Does It Take a 
Village? Privatization, Patterns of Restrictiveness and the Demise of Community’ (2002) 47 Villanova Law 
Review 553 at 560; Natasha Mann, quoted by Stephanie Gardiner, 4
th
 May 2012, 
<http://www.rhsgnew.com.au/news/national/national/general/neighbour-disputes-a-recipe-for-
disaster/2544468.aspx> accessed on 10th May 2012.  Research has also shown that legal problems arising in the 
neighbourhoods such as anti-social behaviours of residents could also contribute to mental illness among the 
residents. See Christine Coumarelos, Pascoe Pleasence and Zhiqang Wei, ‘Law and Disorders: Illness/Disability 
and the Experience of Everyday Problems Involving the Law’ (2013) 22 Updating Justice1-2. A paper work 
published by Law and Justice Foundation, New South Wales. According to Balmer, Pleasence and Buck, “many 
life events and problems have a legal and therefore a rights dimension.” Anti-social behaviour in the 
neighbourhood has been identified as one of the highest legal problems-legal rights problem and is strongly 
related to mental illness/disability. See Nigel J. Balmer, Pascoe Pleasence and Alexy Buck, ‘Psychiatric 
Morbidity and People’s Experience of and Response to Social Problems Involving Rights’ (2010) 18(6) Health 
and Social Care in the Community 588 at 588-590. See also Table 1 at 590. Pascoe Pleasence and Nigel J. 
Balmer, ‘Mental Health and the Experience of Social Problems Involving Rights: Findings From the United 
Kingdom and New Zealand’ (2009) 16(1) Psychiatry, Psychology and Law123 at 123-125. 
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newspapers, on the internet, in the reports of tribunals and the courts offers further support 
for the analysis provided this section.
6
 
 
Having established the causes and types of disputes that commonly arise in strata schemes, 
the third part of this Chapter analyses the effects of disputes on the psychological well-being 
and relationships in strata neighbourhoods as well as the self-governance concept in the strata 
title systems. Strata titles systems in common law jurisdictions are founded on the concept of 
self-governance. There are many factors that contribute to the success of self-governance, 
including good neighbour relations and a strong sense of community. The stability and 
integrity of strata neighbourhoods are built around the elements of community participation, a 
sense of belonging, tolerance, in-group solidarity and unity among others. These factors are 
the key ingredients of effective self-governance, whereas disputes may have negative 
impacts. 
 
5.2 DISPUTES WITHIN NEIGHBOURHOODS 
People want to live in a peaceful and harmonious neighbourhood.
7
 Living in a good 
neighbourhood includes having good and friendly neighbours even if there is not much 
interaction and active engagement involved.
8
 However, when people live close together, 
disagreements and disputes may arise over quality of life issues commonly referred to as 
“home-garden-and-kitchen” conflicts.9 Sometimes, disputes occur due to the “querulous 
                                                          
6
  Different terms will be used interchangeably in this chapter referring to different common law jurisdictions. 
For example, the term management corporation is equivalent to body corporate, owners corporation and 
condominium association. Similarly, the term council members for the management corporation and its 
equivalent such as committee members and members of the board of director. 
7
   Renee Gastaldon, ‘A Clear Framework for Resolving Disputes with Neighbours about Dividing Fences and 
Trees: The Neighbourhood Disputes Resolution Bill 2010 (Qld),’ (2011) 1(23) Queensland Parliamentary 
Library Research Paper, at 2. 
8
  Bernadette Moloney, Neighbours: A Practical Legal Guide To Solving Neighbourhood Problems, Redfern 
Legal Centre Publishing, New South Wales (1995) at 1.  
9
  The term “lifeworld” means “the sum total of physical surroundings and everyday experiences that make up 
an individual’s world.” <http://www.merriam-webster.com/dictionary/lifeworld> accessed on 5th June 2013. 
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behaviour” of residents who would make trivial complaints just to create issues in the 
neighbourhood.
10
 In courts, these neighbourhood disputes are known as “garbage cases” 
suggesting that the disputes are minor but hard to resolve.
11
 
 
Neighbourhood disputes can even lead to serious criminal offences involving bodily injury or 
even death.
12
According to Kayrooz, Dalton, Colavecchio and Hibberson, neighbourhood 
disputes, despite their arguably mundane nature, cause about 28 homicides in Australia each 
year.
13
 More recently in Victoria, the body of a woman, a mother of seven, was found in her 
home after reports of a neighbourhood dispute.
14
 A 23-year-old man was immediately 
detained after the incident, believed to be the suspect involved in a dispute with three 
neighbours.
15
 In Sydney, a man nearly lost his arm after being injured by a chainsaw in what 
the police believed to be a neighbourhood dispute over noise.
16
 Similarly in Malaysia, many 
cases involving neighbourhood disputes result in physical injuries and sometimes death.
17
 For 
example, in one case, a man was murdered by his neighbour after the victim scolded his 
neighbour for dumping rubbish in front of the victim’s house.18 In another case, a lady 
                                                                                                                                                                                    
See Bram Peper and Frans Spierings, ‘Settling Disputes between Neighbours in the Lifeworld: An Evaluation of 
Experiments with Community Mediation in the Netherlands’ (199) 7 European Journal on Criminal Policy and 
Research 483 at 484.   
10
  “Querulous behaviour” is defined as a “pattern of behaviour involving unusually persistent pursuit of a 
personal grievance” in a very offensive manner. See Kim Whittby “Victorian Case Review.” A paper presented 
at ACCAL 7
th
 Annual Conference, Sydney, New South Wales 15-16 March 2012 at 1. 
11
  Peper and Spierings, above note 9 at 484, quoting Sally Engle Merry, ‘Alternative Dispute Resolution and 
Social Justice: The United States’ Experience’ (1997). <http://www.vuw.ac.nz/nzidr/merry1.htm> accessed on 
17th August 1998. 
12
  Gregory Tillet and Brendan French, Resolving Conflict, (4
th
 Edition, Oxford University Press, 2010). 
13
  Carole Kayrooz et al, ‘Barking Dogs, Noisy Neighbours and Broken Fences: Neighbourhood Dispute 
Mediation’ (2003) 14 Australasian Dispute Resolution Journal 71 at 71.  
14
  <http://au.news.yahoo.com/vic/latest/a/-/newshome/16446239/vic-womans-body-found> accessed on 26th 
March 2013. 
15
  Ibid. 
16
  <http://au.news.yahoo.com/nsw/latest/13578494/man-nearly-loses-arm-in-chainsaw-attack> accessed on 2nd 
May 2012. In another incident, two brothers were shot dead over neighbourhood dispute in Mayfield, 
Newcastle. <http://www.smh.com.au/nsw/brothers-shot-dead-in-neighbourhood-dispute-police-20100628-
zc9r.html>  accessed on 10
th
 May 2012.   
17
  Farheen Baig Sardar Baig, Community Mediation, in Mohammad Naqib Ishan Jan and Ashgar Ali Ali 
Mohamed (Eds), Mediation in Malaysia: The Law and Practice (LexisNexis Malaysia, Petaling Jaya, 2010) at 
159-160.   
18
  Ibid, at 156. See also a newspaper report, “Man killed after quarrel over rubbish”, The Star, 29th April 2010. 
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suffered a severe bodily injury after she was attacked by her neighbour and his sons over 
comments she made regarding their dogs’ barking.19 
 
There are a number of grounds that have been identified to be the sources of neighbour 
disputes. In Australia for example, several stalking intervention orders have been issued by 
the court over complaints originated from neighbour disputes.
20
 Among the behaviours 
complained about were verbal abuse, throwing rubbish into neighbour’s property, causing 
damage to neighbour’s property, threat of physical harm and offensive/obscene gestures.21 In 
a case study reported by the New South Wales Community Justice Centres, an Apprehended 
Personal Violence Order (APVO) was applied for by one resident to prevent his neighbour 
from continuing to intimidate him following their dispute about noise caused by music.
22
 
Neighbour disputes may also arise due to the attitude and behavioural problems of 
individuals and visitors affecting peaceful enjoyment of other residents such as rubbish 
littering and garbage dumping, smoke from open BBQ parties,
23
 noises created by children 
playing or late night parties, domestic arguments, loud music, lawn mowing or 
housekeeping.
24
 Disputes may also occur between neighbours due to “obtrusive public 
intimacy” where unwanted and unavoidable sights and sounds of private domestic lives 
become unbearable and annoying to neighbours.
25
 
 
                                                          
19
  Ng Chooi Aw & Anor v Eng Ah Jam and Anor [2008] 8 CLJ 713. 
20
  Marilyn McMahon and John Willis ‘Neighbours and Stalking Intervention Orders: Old Conflicts and New 
Remedies’ (2003) 20(2) Law in Context (Special Issue on Therapeutic Jurisprudence) 95 at 107-108. 
21
   In one case, it was reported that a person had conflict (including physical violence) with a neighbour for 
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th
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  Moloney, above note 8 at 25,43 and 75. 
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  Elizabeth Stokoe ‘Public Intimacy in Neighbour Relationships and Complaints’ (2006) 11 (3) Sociological 
Research Online 1 at 5; See also Moloney, above note 8 at 155. 
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“Relationships between neighbours are never static or predictable. Neighbours can be 
friendly or hostile, distant or close. Generally neighbours wish to live peacefully in their 
neighbourhood.”26 Creating vibrant and dynamic neighbourhoods may be the wish of 
governments all around the world, but as Rath, Grimes and Moore pointed out more than fifty 
years ago - “It is beyond human power (even legislative power) to make neighbours live 
happily ever after.”27 According to Kayrooz et al, the increasing number of neighbourhood 
disputes at present shows no signs of abating and the reluctance of modern society to promote 
good neighbour relations does not help to improve the situation.
28
 
 
While the number of disputes in traditional neighbourhoods is increasing, the causes and the 
types of dispute in such neighbourhoods vary significantly from disputes in strata 
neighbourhoods. According to Leshinsky et al, disputes among residents in strata schemes 
“often stem from their relative propinquity, which is so much greater compared to residents 
in detached housing.”29 In an earlier work on strata title systems in New South Wales, 
Leonard Robinson differentiates between disputes in traditional neighbourhood and strata 
neighbourhoods: “undoubtedly, living within a strata scheme can give rise to stresses and 
difficulties rarely encountered by the residents of a detached dwelling.”30 This is because the 
people living in strata schemes do not understand the concept of community living and 
sharing of facilities.
31
 According to Toohey and Toohey, “the tension between individual 
                                                          
26
  Neighbourhood Disputes Resolution Bill 2010 (Qld), Explanatory Notes, at 1. 
<http://www.legislation.qld.gov.au/Bills/53PDF/2010/NeighDisResB10Exp.pdf> accessed on 21st April 2013. 
27
  Arthur Frances Rath, Peter James Grimes and James Emery Moore,Strata Titles: A Handbook Comprising 
Annotations and Practice Notes on Conveyancing (Strata Titles) Act 1961, (the Lawbook Co. of Australasia 
1962) at xiii. The writers were given the task of formulating a code for living in close community and 
responsible for the drafting of the first strata legislation in New South Wales, the Conveyancing (Strata Titles) 
Act 1961 (New South Wales).   
28
  Kayrooz et al, above note 13 at 71. 
29
  Leshinsky et al, above note 5 at 112. 
30
  Robinson, above note 5 at 1. 
31
  “Consumers not aware of the legal complexities of being members of homeowner or community associations, 
nor of their financial responsibilities.” See Therese Kenna and Deborah Stevenson, ‘Negotiating Community 
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autonomy and liberty on one hand and community rights and smooth functioning of the group 
on the other” is particularly pronounced in community titles or strata title disputes.32 Bertus 
de Villiers further observes:
33
 
 
As neighbours, we are getting closer to each other. We hear each other’s 
music, teenagers, pets, working in sheds and walking as if the activities are 
taking place in our own home; and we often do not like what we hear or 
see. The closer we get to each other, the further we often grow apart. Kids 
playing in the backyard become a nuisance. A newspaper being delivered at 
5.30am leads to complaints. An air-conditioning unit that runs after 10pm 
causes a ruckus. Junk mail being removed from a mailbox leads to strife. 
Some residents having a cuppa without inviting everyone in the scheme 
becomes a conspiracy. A car washed in the wrong area brings discontent. 
 
This thesis argues that there are significant differences between disputes in traditional 
neighbourhoods and strata neighbourhoods particularly with respect to the grounds, types and 
effects of disputes on individual residents and on the community. The following sections will 
discuss this in detail.  
 
5.3 DISPUTES IN THE STRATA NEIGHBOURHOOD   
According to Williamson and Adams, unlike the traditional home, condominium owners are 
involved in a complex, interdependent social system involving residents and other people 
                                                                                                                                                                                    
Title: Resident’s Lived Experience of Private Governance Arrangements in a Master Planned Estate’ (2010) 
28(4) Urban Policy and Research 435 at 437.  
32
 Toohey and Toohey, above note 4 at 302. 
33
  Bertus de Villiers ‘Strata Titles, Mediation and Restorative Justice Making Our Lives Livable, (Paper 
presented at the Strata and Community Title in Australia for the 21
st
 Century Conference 2011, 7-9 September 
2011, Surfers Paradise Marriott Resort and Spa, Gold Coast, Queensland, Australia) at 1.  
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with an interest in the strata scheme.
34
 “As an interdependent social system, collective 
actions, responsibilities and decisions are required of condominium residents.”35 There must 
be some give and take on the part of the residents in order to ensure the success of this system 
of social interdependence. An over-emphasis on legal and individual rights among strata 
parcel proprietors has been identified as an antecedent for disputes in strata schemes.
36
A key 
problem arising in this context, for example, relates to the fact that people living in strata 
developments are socially inter-dependent on each other and they may have to go on living 
side by side, meeting each other every day in various common spaces despite the existence of 
disagreements or disputes.
37
 
 
Moore introduces a “Circle of Conflict” for the purpose of identifying the causes or reasons 
for a conflict and the possible interventions.
38
 The “Circle of Conflict” is divided into five 
parameters: relationship conflicts, data conflicts, interest conflicts, structural conflicts and 
value conflicts as highlighted below.  
 
 
 
 
 
 
 
 
 
 
 
                                                          
34
  Williamson and Adams, above note 5 at 2-3. 
35
  Ibid. 
36
  Ibid, at 3; Toohey and Toohey, above note 4 at 302-303. 
37
  Bill Randolph, ‘Delivering the Compact City in Australia: Current Trend and Future Implications’ (2006) 
24(4) Urban Policy and Research 473 at 485 ;Nathan K. DeDino ‘When Fences Aren’t Enough: The Use of 
Alternative Dispute Resolution to Resolve Disputes Between Neighbours (2002) 18 Ohio State Journal of 
Dispute Resolution 884 at 887; See also Hazel Easthope and Bill Randolph, ‘Governing the Compact City: The 
Challenges of Apartment Living in Sydney, Australia’ (2009) 24(2) Housing Studies 243 at 249. 
38
  Christopher W. Moore, Mediation Process: Practical Strategies for Resolving Disputes, (3
rd
 Edition, Jossey-
Bass, United States of America, 2003) at 64. 
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Figure 1. “Circle of Conflict.” Adapted and modified from Christopher W. Moore, Mediation Process: 
Practical Strategies for Resolving Disputes, (3
rd
 Edition, Jossey-Bass, United States of America, 2003) at 64. 
 
 
To elaborate further on these five parameters, Moore identified the possible causes for each 
conflict: 
 
i. Relationship conflicts are caused by strong emotions, 
misperceptions or stereotypes, poor communication or 
miscommunication, repetitive behaviour; 
ii. Data conflicts are caused by lack of information, misinformation, 
different views on what is relevant, different interpretations of data, 
different assessment procedures; 
iii. Interest conflicts are caused by perceived or actual competition over 
substantive (content) interests, procedural interests, psychological 
interests; 
Relationship 
conflicts 
Data conflicts 
Interest 
conflicts 
Structural 
conflicts 
Value conflicts 
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iv. Structural conflicts are caused by destructive patterns of behaviour 
or interaction, unequal control, ownership or distribution of 
resources, unequal power and authority, geographical, physical, or 
environmental factors that hinder cooperation, time constraints; 
v. Value conflicts are caused by different criteria for evaluating ideas 
or behaviour, exclusive, intrinsically valuable goals, different ways 
of life, ideology or religion. 
 
According to Moore, by identifying the causes of conflict, a suitable intervention can be 
designed and implemented to resolve such conflicts.
39
 The following section provides a 
comprehensive analysis of the grounds in which disputes may occur in strata neighbourhoods 
in Peninsular Malaysia and other common law jurisdictions. The thesis argues that the 
grounds identified in strata neighbourhood disputes are closely related to the causes of 
conflict as identified in Moore’s “Circle of Conflict” theory. Discussion in the next few 
sections will also show that conflicts in strata neighbourhoods may come under more than 
one of the headings prescribed by Moore. For example, a dispute on unlawful structural 
improvements in a private strata unit may be classified as a structural conflict and a data 
conflict. In such a case, a structural conflict may refer to the physical improvement of the unit 
without approval of the management body while data conflict may refer to different 
interpretation of rules and procedures relating to structural improvements in private unit.
40
 
 
5.3.1 Grounds for strata scheme disputes 
According to Christensen and Wallace, the factors which contribute to the frequency of 
disputes in community title schemes in Queensland include the quality of managers, the 
                                                          
39
  Moore, above note 38 at 61-66. 
40
  See for example a Queensland case of City Connection 11, [2013] QBCCMMr 20 decided by an Adjudicator 
of the BCCM Office.  
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predominant nature of the occupants, the mix of socio-economic groups and the quality of the 
building’s construction and design. Bugden posits that among the issues and problems 
confronting strata title schemes are the physical and emotional features of strata title living, 
diverse stakeholders, shortage of skilled and knowledgeable human resources, legislation and 
policy issues such as over-regulation and quality of legislation, and sociological such as the 
behaviour of residents and visitors.
41
 
 
In the United States, the Community Association Institute of the United States (CAI) has 
described some of the reasons for conflicts in common interest developments such as 
condominiums:  
 
Some associations’ board members can be unreasonable or worse. Some 
residents don’t bother to understand the rules they are contractually 
obligated to follow. Others think established rules don’t apply to them; still 
others refuse to pay their fair share of assessments that fund the amenities 
provided by the associations. Communication can be insufficient and 
contentious. Decisions are not always unanimous. Individual preferences 
can conflict with the best interests of the community as a whole.
42
 
 
There are many causes or grounds for disputes in strata neighbourhoods. Most disputes come 
within the categories identified by Moore.
43
 Some disputes may have more than one cause as 
                                                          
41
  Gary F. Bugden, ‘Strata and Community Titles in Australia – Issues 1 Current Challenges’(Strata and 
Community Title in Australia for the 21
st
 Century Conference, 31 August – 3 September 2005) 1-23.  
42
  Community Associations Institute (CAI) is a US based non-profit organisation created in 1973 to provide 
resources and education to community associations such as condominium, cooperative and homeowner 
associations and related professionals and service providers. See <www.cair.org.> (Accessed on 30
th
 June 
2011). 
43
  Moore, above note 38 at 64-65. 
217 
 
described within the “Circle of Conflict” theory.44 This section identifies six grounds for 
strata scheme disputes which commonly arise in various common law jurisdictions. These 
grounds are: i) the nature of strata living itself; ii) diversity of stakeholders; iii) restrictive by-
laws; iv) lack of knowledge about strata living among the unit owners, occupiers and even 
committee or council members of the management body; v) negative attitudes and behaviour 
of residents and their guests while in private units and common areas; and vi) lack of 
effective leadership in strata schemes.  
 
5.3.1.1 The nature of strata living 
Many believe that strata title development is a complex form of home ownership and living 
in a strata title environment is “an intensely communal experience requiring the promulgation 
and acceptance of rules establishing commonly accepted bounds of behaviour.”45According 
to Christensen and Wallace, strata title living by its very nature leads to a higher incidence of 
neighbour disputes.
46
 For Bugden, the features of strata title living involve physically close 
conditions, regular interactions in common spaces, conforming with certain standards of 
conduct imposed by the by-laws and enduring a relatively confined physical environment.
47
 
When such features of living are combined with occupational stress and other daily life 
features, the situation is ripe for disagreements, disputes or conflict involving neighbours in 
the same schemes or between unit owners and the building manager.
48
 
 
                                                          
44
  Ibid. 
45
  Jamila Hussain, Strata Title in Malaysia, (Pelanduk Publications (M) Sdn Bhd, Selangor, 1999) at 49; 
Bugden, above note 52 at 14; Christudason above note 5 at 344; Monica Ngo, ‘Strata Titles: A System of Flat 
Ownership and Management’ (2007) 5(4) Property Management at 315. 
46
  Sharon Christensen and Anne Wallace, ‘Links Between Physical and Legal Structures of Community Title 
Schemes and Disputes’ (2006) 14 Australian Property Law Journal 90 at 90.  
47
  Bugden, above note 41 at 12-13. 
48
  Ibid. 
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Easthope and Randolph observe that when people have to live physically close to each other 
in a relatively confined living environment, misunderstanding and discontentment are bound 
to arise and they normally engender a great deal of nervous strain and emotional upset for 
people concerned.
49
 According to Williamson and Adams, because condominium or strata 
living requires individual unit owners to be part of the self-governance regime they may later 
find that they are forced into an intensely communal experience.
50
 McKenzie suggests that 
this communal living arrangement established by common interest housing is particularly 
susceptible to disputes occurring within the development.
51
 Other than the nature of strata 
living, diversity of stakeholders, restrictive by-laws, lack of knowledge about the strata living 
concept, behaviour of the residents and occupiers and lack of effective leadership are the 
common grounds that create disputes among the strata scheme dwellers. 
 
5.3.1.2 Diversity of stakeholders 
According to Clarkson, stakeholders can be defined as “persons or groups that have, or claim, 
ownership, rights, or interests in a corporation and its activities, past, present, or future.” 
Clarkson added that “such claimed rights or interests are the result of transactions with, or 
actions taken by, the corporation, and maybe legal or moral, individual or collective.”52 For 
Brugha and Varvasovszky, stakeholders are “individuals, groups or organizations who have 
an interest (stake) and the potential to influence the actions and aim of an organization, 
project or policy direction.”53 
 
                                                          
49
  Easthope and Randolph, above note 37 at 249, Bugden, ibid at 14. 
50
  Williamson and Adams, above note 5 at 9. 
51
  Evan McKenzie, ‘The Dynamics of Privatopia: Private Residential Governance in the USA’ (2006) Private 
Cities: Global and Local Perspectives, at 9-30; See also Bill Randolph and Hazel Easthope, ‘Governing the 
Compact City: The Governance of Strata Title Developments in Sydney’( Paper presented at ENHR 
International Conference on Sustainable Urban Areas, Rotterdam, 25-28 June, 2007) at 8.  
52
  Max B.E Clarkson ‘A Stakeholder Framework For Analyzing and Evaluating Corporate Social Performance’ 
(1995) 20(1) Academy of Management Review 92 at 112. 
53
  Ruairi Brugha and Zsuzsa Varvasovszky, ‘Stakeholder Analysis: A Review’ (2000) 15(3) Health Policy and 
Planning 239 at 239. 
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According to Rowley, stakeholders are classified into categories for the purpose of 
establishing the relationship between individual stakeholders.
54
 Clarkson for example has 
classified stakeholders into primary and secondary groups. According to Clarkson, a primary 
stakeholder refers to those whose participation in the corporation is essential.
55
 Participation 
of each primary stakeholder is deemed so important that without it the corporation will fail.
56
 
 
Primary stakeholder groups are typically comprised of shareholders and investors, 
employees, customers, and suppliers.
57
 Secondary stakeholder groups on the other hand are 
those who can influence or affect, or are influenced or affected by the corporation but are not 
involved in business dealings with the corporation and are not essential to its survival. 
Despite that, they can still interfere with business operations and cause significant damage to 
a corporation.
58
 
 
Even though this category focuses more on business and marketing, it can equally be 
applicable to analysing stakeholders in the context of strata schemes. For example, primary 
stakeholder groups in strata schemes may include the original proprietor or developer, unit 
owners, the management corporation, committee members and the property manager. 
Meanwhile, secondary stakeholder groups in strata schemes would include tenants, 
maintenance contractors and the financiers. Due to the diversity of stakeholders in strata 
schemes, Easthope and Randolph argue that “a major issue in strata title developments is the 
                                                          
54
  Timothy Rowley, ‘Moving Beyond Dyadic Ties: A Network Theory of Stakeholder Influences’ (1997) 22(4) 
Academy of Management Review 887-910 at 889. 
55
  Clarkson above note 52 at 106. 
56
  Kelly Cassidy and Chris Guilding ‘Defining an Emerging Tourism Industry Sub-sector: Who are the Strata 
Titled Tourism Accommodation Stakeholders’ (2010) 29 International Journal of Hospitality Management 421 
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  Clarkson, ibid at 106. 
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  Clarkson, above note 52 at 106. See also Cassidy and Guilding, above note 56 at 423. 
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need to effectively govern the legal and contractual relationships between the many 
stakeholders in the strata schemes.”59 
 
In the previous Chapter, an analysis of various rights and obligations of stakeholders in self-
governing strata schemes has shown that the problems facing stakeholders in strata schemes 
are uniquely different from those faced by stakeholders in traditional neighbourhoods. The 
plurality of stakeholders in a strata scheme along with diverse backgrounds, interests and 
expectations are among the factors contributing to the volatility of strata living.
60
 Due to the 
higher number of stakeholders in strata neighbourhoods as well as the different nature of 
disputes that occur, legislation in many common law jurisdictions provides a list of people 
who may apply for the disputes to be resolved formally. 
 
In Peninsular Malaysia for example, the SMA provides that a developer, a purchaser, a 
proprietor (including the original proprietor), a joint management body, a management 
corporation, a subsidiary management corporation, a managing agent or any other interested 
person is entitled to file a claim to the Tribunal.
61
 In Queensland, the Body Corporate and 
Community Management Act (1997) (BCCMA) lists those who may and seek dispute 
resolution through the BCCM Office.
62
 They include an owner of a lot, an occupier of a lot, 
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  Easthope and Randolph, above note 37 at 248; See also Bugden, above note 41 at 12. 
60
  James L. Winokur, ‘Critical Assessment: The Financial Role of Community Associations’ (1998) 38 Santa 
Clara Law Review 1135 at 1143; Tiun Ling Ta ‘Managing High-Rise Residential Building in Malaysia: Where 
Are We?’ (2nd NAPREC Conference, Universiti Putra Malaysia, Serdang, 23 April 2009) at 4-5; A.I Che Ani et 
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Transactions on Environment and Development 255 at 257-258; Nor Rima Muhamad Arif and Hilary Davies 
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62
  BCCMA, s 227(1)(a-i).  
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the body corporate, caretaking service contractors, service contractors, letting agents, 
members of the committee of the body corporate and a former body corporate manager.
63
 
 
5.3.1.3 Restrictive by-laws and house rules regimes 
Strata title living is a highly regulated housing system.
64
 It is governed by contractual terms, 
rules and regulations through the operation of the relevant by-laws.
65
 The by-laws regulate 
the day to day operation and administration of the management corporation and the powers of 
the council members.
66
 At the same time, the by-laws facilitate the management and 
maintenance of strata buildings and their common assets which come under the functions of 
the management corporation.
67
 The by-laws also regulate the use and enjoyment of parcels 
and common property by the proprietors, tenants, mortgagees/charges in possession and other 
occupiers such as licensees.
68
 The by-laws confer on the proprietors specific statutory rights, 
duties and responsibilities.
69
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For residents in strata schemes, by-laws can sometimes be restrictive,
70
 prohibitive
71
 and 
unreasonable,
72
 creating considerable social and legal problems.
73
 The diminishing rights, 
values and expectations of private property ownership in strata titles living, in addition to the 
constraints created by the by-laws affect the quality of life of the owners. Further, by-laws 
that are considered unreasonable and oppressive have great potential to generate disputes, 
misunderstandings and conflict among the members of strata community.
74
 Examples of by-
laws that are considered unreasonable and discriminative include blanket prohibition on 
pets,
75
 prohibition for children below twelve years old to be in the building
76
 and leasing 
restrictions.
77
 
 
5.3.1.4 Lack of knowledge of the concepts and requirements of strata living 
Many people may not realise that by purchasing a strata title unit, they are actually buying 
into an ownership model with three main components.
78
 First, they own a unit in the strata 
scheme. Second, they become a member of the management corporation and third, as a 
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member of the management corporation, they also own a share in the common property 
through the mechanism of the management corporation.
79
 There are many rights, 
responsibilities and obligations attached to a person in the capacity of a unit owner and a 
member of the management corporation.
80
 Nevertheless, many people do not fully understand 
the details of the legal structure and the administration of the management corporation.
81
 
 
Often the proprietors in strata schemes are unaware of the details of the legal obligations 
imposed on them at the time of purchase.
82
 For example, proprietors may think that the 
managing agent has the power to create and overrule the by-laws or to fix expensive fees on 
proprietors for the management fund.
83
 Many proprietors may not be aware that under the 
concept of self-governance, they are collectively liable for any expenses, fines, debts or civil 
claims incurred by the management corporation.
84
 When people buy strata property, they 
have actually bought into a legally binding relationship with their neighbours and other 
stakeholders for the management and maintenance of the common property.
85
 Ignorance as to 
the respective rights and responsibilities of strata unit owners inevitably leads to 
misunderstandings and disputes between neighbours, between residents and the management 
corporation and between residents and managing agents.
86
 
 
According to the concept of self-governance, the proprietors are expected to be involved in 
the management of the strata building and other activities organised for the strata community. 
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According to Florin and Wandersman, participation is a process in which individuals take 
part in decision making in the institutions, programs and environment that affect them.”87 
There are many benefits that can be derived from citizen participation in community 
programs, including in strata schemes. Studies have shown that participation by individuals 
can increase self-esteem, improve inter-personal social relationships and strengthen the social 
fabric of the community.
88
 Unger and Wandersman suggest that participation in 
neighbourhood organisations can become an effective strategy towards resolving 
neighbourhood problems.
89
 
 
5.3.1.5 Attitude and behaviour of members of strata schemes 
Where people are living close to each other in a strata building, it may be expected that 
disputes are more frequent. This is especially so where some residents by their conduct can 
disturb the otherwise peaceful harmony of a scheme, for example by making excessive noise 
such as playing loud music, or by treating other neighbours badly and without respect.
90
The 
case of Halina Adams is an extreme example of a resident with “querulous behaviour” in a 
strata scheme setting.
91
 Ms. Adams owned three units of property in a six unit strata building 
in Kew, Victoria. Due to her disruptive behaviour, Ms. Adams came to be regarded as a 
trouble maker in her strata neighbourhood. Her anti-social behaviours included: i) refusal to 
pay levies to the owners corporation; ii) demolition of structures on the property without 
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informing other members; iii) cutting down trees on common property that were blocking 
sunlight into the units she owned; iv) removing letter boxes, v) insisting other members to 
pay in order to upgrade several dilapidated laundries belonging to her; vi) suing other 
members for monies allegedly paid by her which were clearly statute barred; and vii) writing 
abusive letters to other members demanding them to comply with her wishes; and viii) 
appointed herself as the Secretary of the Owners Corporation.
92
 Due to her constant 
appearance in Tribunals arguing her case against the owners corporation and other residents, 
she was referred to as “a professional defendant.”93 
 
There are many other examples of anti-social behaviour occurring regularly in strata 
schemes. Residents misusing visitor parking areas or parking illegally on common property, 
ignoring the rules and feelings of other residents is one of them.
94
 In New South Wales for 
example, problems with anti-social behaviours have been identified as one of the biggest 
problems in strata schemes, causing nuisance or hazard or interference with the use and 
enjoyment of other neighbours in the same neighbourhood.
95
 Various incidents have been 
reported which describe the “selfishness and lack of respect that many people hold for their 
neighbours.”96 Among the anti-social behaviours that have been included in the report were 
people playing loud music, loud partying, barbecues on the balconies, talking loudly on 
mobile phones, swearing and aggression, drinking on stairwells, drug taking and 
inconsiderate smoking.
97
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A Victorian case of Owners Corporation v Strong,
98
 is an example of how the anti-social 
behaviour of one resident can cause significant disruption to the peaceful enjoyment of other 
residents in a strata scheme. In this case, the defendant admitted to drug and alcohol abuse in 
common areas, making excessive noise, littering, spitting, vomiting and urinating in public 
areas and upon common property, contaminating the swimming pool and verbally abusing 
other residents. This case shows that the defendant’s acts were not only causing nuisance to 
other residents but were also placing a financial burden on the body corporate which had to 
clean up the mess.
99
 
 
5.3.1.6 Lack of effective leadership in strata schemes  
In self-managing strata systems, committee members of the management corporation are 
elected from among the parcel proprietors.
100
 In order to ensure good governance of strata 
schemes, the committee members are required to act responsibly in serving their neighbours 
and other stakeholders faithfully and with dignity.
101
 Committee members and officers of the 
management corporation “must avoid conduct which will result in private or personal gain 
from their position and they must restrict themselves to the scope of the duties imposed on 
them.”102 However, the committee or board members, in carrying out duties and exercising 
the powers of the management corporation or the body corporate sometimes acted 
excessively to the extent they dominated their neighbours.
103
 In this section, examples are 
derived mostly from cases reported in the United States. 
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According to Winokur, condominium associations can be overzealous, adversarial and even 
oppressive while enforcing the rules and such an approach only provokes anger among 
residents and to a certain extent divides them against each other.
104
 For example, in North 
Carolina, a resident was fined $75 a day for keeping a dog exceeding the allowed weight 
limitations. When the resident failed to settle the fine amounting to $11,000, he was forced to 
declare bankrupcy.
105
 In Texas, a resident who was suffering a brain tumour was said to be in 
arrears of $600.00 in maintenance fees. The association brought him to court and he was 
required to pay $4,600.00 in attorney fees which he could not afford to pay. The association 
then sold his unit valued at $55,000, for $17,000 to recover the outstanding amount.
106
 
 
Mollen argues that disputes in community living where people live closely together and meet 
regularly in common spaces often evoke emotions of extreme animosity and resentment.
107
 
This situation is made worse when parties in dispute choose to pursue their disputes in court 
involving “prolific, expensive and wasteful motion practice.”108 This situation is perhaps 
more prevalent in the United States compared to other common law jurisdictions both 
because the co-op and condominium form of ownership has experienced an immense rate of 
growth and because of the tendency towards litigiousness in American culture.
109
 
 
According to Franzese, instead of building a sense of community and good neighbour 
relations, leaders in strata schemes have frequently opted for excessive use of formalised 
rules and procedures on owners and occupiers, creating a sense of cynicism, oppression and 
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suspicion.
110
 Such an extreme approach can have negative effects on the governance of the 
strata schemes and stakeholders’ psychological well-being. In an online survey carried out by 
Florida Condo Mediation.com on the performance of their condominium board members, the 
majority of respondents made negative comments on many questions such as administrative 
performance, transparency, knowledge of condominium laws and special assessments. 
Among the comments given by the respondents are as follows: 
 
Comment 1. 
“They are self-serving and selfish. They are carried away with their own power. The 
President would never let you bring up anything unless he was in favour of the issue”111 
 
Comment 2. 
“They are inefficient and ineffective in maintaining homeowners’ and association 
property...they try to intimidate homeowners who voice complaints...ignore the needs and 
wants of homeowners and vote according to their own biases.” (sic)112 
 
Comment 3. 
“I rate our condo board on the whole as an absolute F for FAILURE. Any meetings involving 
homeowners is a circus. There is always plenty of yelling, arguing, and an air of dictatorship 
about the whole process.”113 
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This thesis argues that the leadership of the management corporations should be more 
concerned with building relationships and networks with the residents rather than engaging in 
practices that destroy the sense of community of members. 
 
There are six grounds identified as contributing to disputes in strata schemes. This list is not 
exhaustive but seeks to identify common grounds for disputes in strata schemes in various 
common law jurisdictions. The nature of strata living itself, that comprises of community 
living and shared facilities, creates potential for conflicts to occur between members in the 
schemes. The diversity of stakeholders make building management and community 
development more difficult, while disagreements are unavoidable in the process of balancing 
the legal and personal rights of individual and the rights and interests of the collective. In 
order to regulate the conduct and behaviour of many stakeholders in strata schemes, the law 
imposes certain rules and regulations in the form of by-laws. In some jurisdictions, covenants 
and body corporate statements are created to further govern the members of the strata 
schemes and the body corporate.  
 
Some people view by-laws and covenants as restrictive and inconsistent with individual 
rights in property ownerships and disputes are bound to occur over enforcements of the by-
laws and other governance issues. Ignorance of the various rules and regulations on the part 
of the unit owners also contributes to disputes and distrust between the unit owners and the 
committee members of the management corporation further contribute to disputes in strata 
schemes. As the committee members are volunteers from among the unit owners, they 
normally lack special knowledge on the complexity of strata governance. Bad governance on 
their part also contributes to the feeling of dissatisfaction among strata unit owners.  
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Finally, many of the owners and occupiers do not practice mutual respect for other 
neighbours, engaging in anti-social behaviour that disturbs the peaceful enjoyment of other 
members in the community. These are the common grounds for disputes in strata schemes 
and they exist in various common law jurisdictions including Peninsular Malaysia. In the next 
section, disputes in strata schemes are further categorised into different types.  
 
5.3.2 Types of strata scheme disputes 
Baum has categorised disputes in condominium schemes into several types. One of the types 
of disputes in condominium schemes is a dispute over “quality of life” issues such as noise, 
odours, pets and use of common areas.
114
 These types of disputes normally occur between 
neighbours, some of whom are not prepared to give up their legal and personal rights for the 
sake of creating a peaceful and harmonious strata neighbourhood.
115
 The second type of 
dispute as categorised by Baum occurs when members of the scheme breach the rules and 
regulations of the building such as the by-laws or the house rules.
116
 Such disputes will 
normally involve the committee of the homeowners association or the management 
corporation responsible for enforcing the by-laws, the offenders and in certain circumstances 
the complainants.
117
 Franzese has termed this type of disputes as either “ignorance of the 
governing constraint” or “bad faith defiance of the law.”118 
 
According to Baum, the third type of dispute common in condominium schemes is related to 
financial issues such as maintenance fees, common charges, and special assessments, fines or 
penalties and access to books and records. In Peninsular Malaysia, the Ministry of Housing 
and Local Government receive around 15,000 complaints on various matters pertaining to 
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strata schemes every year.
119
 The most common type of disputes to arise in the strata schemes 
are related to governance issues such as general meetings, quorum, passing of resolutions, 
maintenance and repair issues, maintenance fees and breach of by-laws.
120
 According to 
Christensen and Wallace, literature in the United States and Canada has indicated that 
disputes in strata developments generally fall into one of five categories: Financial disputes, 
architectural control, pet issues, use of private space and personal interactions.
121
 In 
Queensland, five most common queries handled by the Office of Commissioner of Body 
Corporate and Community Management (BCCM Office) were related to powers of the 
committees, maintenance issues, dispute resolution, general meetings and by-laws.
122
 In 
2012/2013 for example, the BCCM Office received 1,373 dispute resolution applications, 
most of which were related to general meeting procedures and motions, maintenance and 
improvements, by-laws about animals and vehicles, and committee issues.
123
 
 
Based on the categories of disputes identified by Baum, Christensen and Wallace and reports 
from the BCCM Office, this section will further elaborate on five common categories of 
disputes.
124
 These are financial, architectural control, pet issues, governance and personal 
interactions. The discussion on the types of disputes is also made with reference to cases from 
various common law jurisdictions such as in Peninsular Malaysia, Singapore, Australia and 
the United States. Discussion in the next section on types of disputes commonly occurring in 
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various common law jurisdictions will consider the negative effects of strata scheme disputes 
on psychological well-being and self-governance. 
 
5.3.2.1 Financial disputes 
One of the problems faced by management corporations in providing efficient management 
and regular maintenance of buildings is the lack of financial resources.
125
 According to 
Christensen and Wallace, disputes related to financial resources involve various aspects of 
“maintenance, common charges, special assessments, fines and penalties, restrictions on 
resale or transfer, access to books and records.”126 Van der Merwe and Arguelles argue that 
peace and harmony within a community such as a strata scheme can only be achieved if the 
scheme is managed efficiently and the common properties are well maintained.
127
According 
to Berding, assessments or levies are the property taxes of the management body in strata 
schemes.
128
 They provide the operating capital necessary to maintain the infrastructure and 
other outgoing expenses of the building.
129
 These expenses are shared collectively by the unit 
owners. When one owner fails to pay his or her share, the other owners have to pay additional 
amounts in order to fill the gap.
130
 
 
There are various reasons that proprietors in strata schemes do not contribute money 
regularly into the management and maintenance fund, such as lack of satisfaction with the 
maintenance services provided by contractors appointed by the management corporation or 
suspicions that those in charge of management and maintenance of strata buildings are 
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misusing the funds for other purposes.
131
 In Peninsular Malaysia, default in payment of 
maintenance fees and other charges are considered serious offences. If charged in the court or 
the Tribunal and convicted, the defaulters are liable for a fine not exceeding RM5,000 or 
imprisonment for a term not exceeding three years.
132
 Instead of going to court, the 
management corporation may also recover the outstanding sum by claiming the defaulter’s 
movable property. Such action can be taken by the management corporation upon application 
made to the Commissioner of Buildings (COB).
133
 
 
Under the new provisions introduced in the SMA, the tenant, subtenant or occupier may 
make payment on behalf of the parcel proprietor in order to avoid the attachment and 
subsequent sale of the movable property. The tenant is then entitled to recover the amount 
from the parcel proprietor by way of rent deduction.
134
 However, the management 
corporation is not allowed to take any action to recover the outstanding amount from the 
parcel proprietors other than the way prescribed by the laws. In the case of John Dennis Silva 
v Crescent Court Management Corporation,
135
 the plaintiff had not paid the maintenance fees 
regularly resulting in arrears of some amounts. The management corporation then disallowed 
the plaintiff access to his private parking until he settled the outstanding amounts. The 
Plaintiff brought the case to court arguing that the action by the management corporation was 
unlawful as such action was not provided by the law. The court held that the management 
corporation was not allowed to take any action in collecting the outstanding amount of 
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maintenance fees without following the existing statutory provisions in the Act on recovery 
of sums due to the management corporation.
136
 
 
In another case, Ho Siew Choong v On-Kward Realty Sdn Bhd & Anor,
137
 the defendant was 
a developer acting in the capacity of the management corporation. The defendant had 
increased the maintenance charges to be collected from all unit owners. This arbitrary action 
by the defendant was objected by the plaintiff who then decided to defer payment in protest. 
As a result, the defendant disconnected the water supply to the plaintiff’s unit. The plaintiff 
brought an action against the defendant and the court held that the decision by the defendant 
to disconnect the water supply to the plaintiff’s unit due to non-payment of maintenance 
charges constituted a nuisance. 
 
In Singapore, the law allows the management corporation to bring an action in a small claims 
court for debt recovery.
138
 According to Van Der Merwe, if such a failure to pay is the fault 
of an irresponsible proprietor, perhaps such swift action is justified. Otherwise, the 
management corporation can always negotiate with the proprietor for a reasonable solution. 
In the case of Raymond Ho v MCST Plan No. 686 (Singapore), the proprietor incurred arrears 
in his maintenance charges payment and the management corporation imposed interest on the 
payable amount. The applicant then applied to court to reduce the contributions amount 
levied against him. The Court granted a 5% reduction on the interest payable by him.
139
 
 
The situation however is different in Queensland. In the case of Simone Voet v Body 
Corporate for Swell Apartments, the appellant, Ms. Voet had not been working for the past 
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three years due to illness which affected her income.
140
 As a result, she failed to pay the body 
corporate levies for her two apartments in Swell Apartments, one of which was subsequently 
sold. The Body Corporate was determined to recover all outstanding fees plus interest and 
costs from her. Ms. Voet filed an application for adjudication with the BCCM Office, seeking 
relief from payment of the Body Corporate’s legal bills and a discount on the interest payable 
from 30% to 8%. Her application was however dismissed by the adjudicator since the 
outstanding amount of the levies payable was not disputed and the legal fees charged on her 
by the body corporate was consistent with the Legal Profession Act2007. In the case of Q1, 
the Adjudicator suggested that owners in community titles schemes take the following steps 
in order to avoid spiralling recovery costs and penalty interest: 
 
If an owner does dispute an amount claimed by the body corporate then the 
obvious steps for the owners in an attempt to avoid spiralling recovery costs 
and penalty interests are to: pay the amount requested; simultaneously write 
to the committee seeking clarification of how the amount was calculated 
and, if there are any special reasons for doing so, requesting that the 
committee agree to waive penalties and recover costs (or reinstate 
discounts); and if necessary, subsequently lodge a Chapter 6 application 
seeking reimbursement of any amounts they had overpaid.
141
 
 
In the United States, homeowners associations are given broad powers against owners who 
do not pay maintenance and management levies, such as liens against the unit. This approach 
for recovery of outstanding amounts can sometimes be arbitrary and oppressive. In Houston 
for example, an 82 year old widow, Mrs. Blevin had to commence legal proceedings to save 
                                                          
140
  [2011] QCATA 48. 
141
  Q1 [2010] QBCCMmr 433.Chapter 6 of BCCMA which provides for dispute resolution processes. 
236 
 
her unit from being foreclosed on by the “property owners association” (POA) due to non-
payment of maintenance fees amounting to $814.50.
142
 The unit, which was valued at 
$150,000 was sold at an auction for only $5,000 in order to settle the outstanding amount. 
Mrs. Blevin filed a suit in court to recover her home and was successful. The court found that 
the POA was acting unreasonably and eventually awarded a sum of $300,000 as damages to 
Mrs. Blevin.  
 
This case particularly illustrates two negative consequences arising from financial disputes in 
strata schemes. Here, the POA acted unreasonably and arbitrarily in collecting the 
outstanding amount of maintenance fees to the extent of undermining the unit owner’s right 
to a justifiable property valuation. Secondly, the damages amounting to $300,000 and an 
undisclosed amount of attorneys’ fees would have had to be collected from among the unit 
owners through special assessments.
143
 
 
Disputes relating to financial matters such as payment of compulsory maintenance charges or 
other forms of debt are most common in strata schemes in common law jurisdictions. 
Normally the disputes are between unit owners and the management corporation. Even 
though such disputes are factual and can easily be resolved by way of punitive actions, the 
underlying causes of such disputes can be emotionally distressing. The debt recovery process 
sanctioned by the law is not only stressful to the defaulting party but also to the members of 
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the management body who are forced to take stern action against their own neighbours and 
against the innocent tenants who are implicated simply because of their landlord’s inaction.144 
 
5.3.2.2 Architectural control and structural defects  
Disputes involving architectural control or physical improvements of individual units or 
common property such as repairs, renovations, painting and landscaping are also common in 
strata schemes. These problems probably arise due to the statutory function of the 
management body in administering the common property, including maintenance of fixtures 
and fittings (including lifts), lawns and gardens, sewers, pipes, wires, cables and ducts 
existing on the lot in connection with common enjoyment. Common complaints by the unit 
owners are that the management body or its appointed contractors are not doing a good job in 
servicing the strata building while expensive maintenance fees or contributions are imposed 
on them. The management body on the other hand is facing a tough job in ensuring unit 
owners and occupiers do not make any physical renovations or improvements to their own 
units without prior permission of the management body or inconsistent with the by-laws.  
 
The purpose of building control in strata schemes is mainly to regulate alterations and 
extensions of private units in the strata buildings, in so far as they affect health, safety, 
welfare and convenience of other residents in the building. The issue of whether alterations or 
extensions of a private unit affect others has always been contentious and creates potential for 
conflict between management body and unit owners. This is particularly the case if the reason 
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for the refusal is perceived as unjustified, for example if it was made merely to maintain the 
uniformity of the architectural style of the building rather than protect the health and safety of 
others. In the case of City Connection 11
145
adjudicated by an Adjudicator of the BCCM 
Office, Queensland, the body corporate sought an Adjudicator’s Order that the respondent be 
ordered to remove a sliding glass door installed into the wall of the lot without the body 
corporate’s approval. The adjudicator dismissed the application by the body corporate on the 
grounds that it was acting unreasonably in withholding approval given that the respondent 
had complied with all the required procedures with regard to the renovation of a private unit. 
The respondent had also submitted technical reports from professional engineers certifying 
that the physical works done in the respondent’s unit would not affect the structure of the 
building. 
 
Disputes over structural defects resulting in water seepage from the above unit to the unit 
below have been one of the most common disputes in Peninsular Malaysia and 
Singapore.
146
These types of disputes may seem common and unimportant but the underlying 
problems surrounding such situations can lead to complex, emotionally charged and 
protracted proceedings. Disputes on technical disputes such as inter-floor leakage can be 
resolved easily if everyone involved gives full cooperation and is receptive to professional 
technical advice. However, in many disputes reported in the arbitration report by Singapore’s 
Strata Titles Board (STB), the respondents were the parties most unlikely to cooperate with 
the applicants or the committee member of the management body or the building manager to 
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resolve the problem mutually. Dealing with difficult personalities in this type of dispute can 
be daunting and distressing especially when disputes remain unresolved. Resort to formal 
dispute resolution processes either in a quasi-judicial forum in court on the other hand can be 
costly, lengthy, protracted and psychologically challenging.   
 
In Anthony Koh Beng Kiok/Koh Swee Liang v Giam Cheok Tiat/Tye Boo Lan,
147
the applicants 
sought to recover from the respondents the costs of the damage to their unit’s ceiling as well 
as other costs as a result of water seepage from the respondents’ master toilet. The matter was 
investigated and pursued by the management corporation. Letters were sent to the 
respondents but there was no reply. Applicants then engaged a professional company to 
prepare a technical report. The report was consistent with the complaint made by the 
applicants.  
 
Since there was no response from the respondents, the applicants hired a contractor to rectify 
the problem and informed the respondents that they would be liable for the costs of the repair. 
Based on the evidence of the witnesses, supported by technical reports and other documents, 
the STB found that the claim by the applicants was valid and ordered the respondents to pay 
costs to the applicants.   
 
In Daniel Ng Ah Bah v William Kwok,
148
the respondent was found to have acted 
unreasonably when notified by the applicant of the water leakage problem affecting the 
latter’s apartment. The applicant thought that the leak had originated from the roof garden of 
the respondent’s apartment. The respondent rejected the offer of the applicant to share 
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equally in the costs of repairs, insisting that the leak was caused by the renovations carried 
out by the applicant at his own apartment. As the respondent’s cooperation in solving the 
problem was not forthcoming, the applicant took out an application for an order that a 
qualified engineer be appointed to carry out and put up a report on the cause and location of 
the leakage and to recommend remedial works. For that purpose the respondent was ordered 
to give access to his apartment.  
 
The respondent refused to accept the findings and recommendations in the report provided by 
the engineer and asked for a full hearing in which he could cross examine the engineer. At the 
hearing, the respondent informed the STB that he was now prepared to proceed with the 
implementation works as initially suggested by the applicant. The applicant on his part 
informed the STB that he was no longer agreeable to the respondent bearing only half of the 
costs of repairs in view of the fact that the respondent had unreasonably put him through so 
much inconvenience. The STB ordered inter alia that the costs payable to the engineer for 
preparing and issuing the report as well as the professional charges of the engineer for 
attending the hearing be borne solely by the respondent who was also ordered to pay legal 
costs to the applicant. The STB was of the view that these expenses could have been saved if 
the respondent had acted reasonably and co-operated with the applicant in solving the leakage 
problem. 
 
Due to a greater number of disputes on inter-floor leakage in strata schemes compared to 
other structural defects, the legislatures of Singapore and Malaysia have introduced a 
statutory presumption of liability against the upper-floor unit owner in cases of inter-floor 
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leakage.
149
 It is argued that while such provisions may have improved proceedings in the 
court or the STB in Singapore or the Tribunal in Peninsular Malaysia, the resentment and 
emotional hostility brewing before such the dispute reaches an adjudication process would 
tend to have affected the relationships between neighbours and their psychological well-
being. It can also be presumed that a substantial amount of money and time would have been 
spent by the parties before the dispute can be settled legally.     
 
Cases which concern architectural control and structural defects also reveal the self-
centredness of unit owners inconsistent with the concept of community living in strata 
schemes. This individualistic promotion of self-interests at the expense of the majority unit 
owners tends to create dissension in the neighbourhood, and may also result in a lack of 
mutual trust among unit owners and a subsequently reduction in their sense of belonging. In 
Leong Seow Sum v MCST Plan No. 1047,
150
 the applicant in this case had sought orders from 
the STB to declare the solar heater, storage tank and water tank located on the roof of the 
condominium but serving his apartment as common property and for the management 
corporation to therefore take responsibility for repairs or replacement thereof. The applicant 
contended that these items were common property as they were not comprised in any lot or 
delineated as accessory lots in the strata title plan. The STB rejected the applicant’s 
contention and decided that the solar heater and the storage tank were not common property. 
The STB found that these items were installed to supply hot water exclusively to the 
applicant’s apartment for private use and enjoyment.  
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In Woo Wee Shung v Chan Mung Tak,
151
the applicant had changed the flooring in one of his 
bathrooms. Subsequently, a leakage had occurred through a crack in the opening to the floor 
trap in the applicant’s bathroom. The applicant sought an order that the respondent, the 
subsidiary proprietor of the lot directly below the applicant, contribute towards the cost of 
rectification works undertaken to prevent leakage from the applicant’s bathroom. In 
dismissing the application, the board held that the applicant should solely bear the costs of 
repairs to his lot given that the leakage resulted from his own renovation works and that the 
costs of the repairs related strictly to the repair works done to the floor trap in his lot. 
 
5.3.2.3 Pet issues  
The keeping of pets in strata schemes is a contentious issue in many common law 
jurisdictions such as in Australia and the United States.
152
 This is because pets are not 
generally allowed in strata buildings in an effort to prevent problems such as noise from 
barking, health problems such as allergies and pollution on common property due to animal 
wastes and hair drops.
153
 In the case 414 reported in Queensland,
154
the applicants alleged that 
the occupier of the unit above their unit had a dog which “regularly urinated and defecated on 
the balcony with the waste dropping on to or washed over on to their balcony and barbeque.” 
In a report prepared by a professional cleaning company, there were evidence to show that 
urine has impacted on the balcony and proposed a cleaning solution involving pressure 
cleaning, an anti-microbial solution to neutralise bacteria and sealing the grouting.  
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According to the Adjudicator, the report proved that damage had been done to the balcony 
and could only be rectified by the steps recommended by the professional cleaner rather than 
a normal cleaning method. In another Queensland’s case of Arundel Links155unit owners 
objected to the applicant’s application to keep a dog in the community titles complex on the 
following grounds: uncontrolled dogs roaming would threaten the cleanliness and safety of 
the complex; barking and defecating would cause a nuisance and the lifestyle amenity value 
of the estate residents would be disturbed. In another case, Hillcrest Apartments,
156
 some unit 
owners objected to allowing pets in the scheme because it will raise a number of hygiene 
concerns and they did not want a large number of animals being kept within the scheme in 
the future.    
 
Contrary to the majority wishes of unit owners in community titles schemes in Queensland as 
reflected in many of the by-laws prohibiting pets in the scheme, adjudicators and Tribunal 
decisions in Queensland have been consistent in holding that a blanket ban on pets provided 
in the by-laws is unreasonable. In McKenzie v Body Corporate for Kings Row Centre CTS 
11632,
157
 the Queensland Civil and Administrative Tribunal (QCAT) decided that a blanket 
ban on cats and dogs of any kind in the building as provided by by-law 11 of the respondent, 
Kings Row Centre community title scheme, was unreasonable. According to the presiding 
Tribunal Chairman, “cats and dogs were ordinary domestic pets, some species of which may 
well be suitable for keeping in community title schemes, subject to reasonable conditions. In 
my opinion, a blanket ban on the keeping of the cats and dogs was unreasonable.”158 
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In the case of De Ville,
159
 Mr. and Mrs. Cameron (the Camerons) applied to the body 
corporate for approval to keep a dog in their apartment building. By-law 36 of the De Ville 
community title scheme provides that an occupier may keep an animal with the body 
corporate’s approval. The body corporate in this case however refused approval. Some 
owners submitted that approval of small dogs would lead to approval of bigger dogs. 
According to them, there has been a ‘no animal’ policy since the building was built and this 
policy should continue.
160
 
 
The adjudicator held that a body corporate cannot simply adopt a policy of refusing all dogs. 
The adjudicator was of the opinion that the body corporate should instead allow the 
Camerons to keep a dog with conditions relevant to barking, waste disposal and the need to 
carry the dog when on common property. Only if the Camerons breached the conditions 
could the body corporate take an action banning them from having a dog in the building. In 
the case of Eden by the Bay,
161
 the adjudicator commented that a by-law which requires an 
occupier to get the body corporate’s written approval to bring or keep an animal on the lot or 
common property is not a blanket ban on animals but a permissive by-law.
162
 
 
In the Florida case Majestic View Condominium Association Inc. v Arthur L. Bolotin and 
Patricia J. Bolotin,
163
 the Declaration of Condominium No. 1 prohibited all animals and pets 
of any kind, except one dog or cat under twenty-five pounds. The Bolotins had acquired a 
dog which actually grew larger than twenty-five pounds, and subsequently acquired another 
large dog. They permitted these dogs to run at will through the condominium, frightening 
residents and creating a nuisance. The Appellant condominium association had sent several 
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letters asking them to comply with the declaration of the condominium but the Bolotins 
refused to comply. The trial judge in this case while agreeing that the pet rule was reasonable, 
however ordered in favour of the Bolotins on the ground that the appellant did not provide 
any opportunities for the couple to answer the claims. However, on appeal by the 
condominium association, the court reversed the decision of the lower court and ordered for 
the Bolotins to pay the attorney fees of the condominium association.  
 
In the case of Nahrstedt v Lakeside Village Condominium Association,
164
the California 
Supreme Court decided that a ban on pets was not unreasonable even though the cats (three 
of them) remained indoor all the time, did not make noise or generate odour and did not 
create nuisance on other residents. According to the Supreme Court, the nature of 
condominium living is that the owners may enjoy many advantages associated with their 
private ownership of property while also acquiring a share in the common property included 
in the development. In order to regulate and limit the use of the individual property and the 
common property, a Conditions, Covenants & Restrictions (CC&Rs) document is prepared 
before the project is sold to individual. The primary objective of CC&Rs is to promote the 
health and happiness of the majority of unit owners. Thus anyone purchasing this type of 
homeownership is notified that the terms of the CC&Rs may be enforced for the benefit of 
the community, even if it is to the detriment of the individual. In this case, the restriction 
imposed on pets in condominium building as recorded in the CCR&S is “not arbitrary, but is 
rationally related to health, sanitation and noise concerns legitimately held by residents.”165 
The Supreme Court further noted that since residents could change the restriction, their 
inaction manifested a desire to maintain its enforcement.
166
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To summarise, there are many cases involving pets especially in Australia and the United 
States. In Queensland, Australia for example, decisions by the Queensland Civil 
Administrative Tribunal (QCAT) and the adjudicators are based on “reasonableness test,” 
allowing the body corporate to regulate keeping of pets but not to put a “blanket ban” on 
them. The precedents can be found in the case of McKenzie v Body Corporate for Kings Row 
Centre CTS 11632
167
and Body Corporate for River City Apartments CTS 31622
168
 which 
held that by-laws that prohibit the keeping of animals should be revoked.  
 
In the United States, the prohibition of pets in condominium buildings is usually to be found 
in the CC&Rs contained in the development declaration.
169
 The CC&Rs impose limitations 
on conduct of occupiers not only in public spaces but also within the privacy of the owner’s 
own unit including prohibition of household animals. According to Poliakoff, “when one 
elects to live in a common interest ownership community, he/she gives up certain rights 
which are otherwise entitlements in traditional single housing communities.” This stand is 
supported by the decision of the Florida’s Fourth District Court of Appeal in the case of 
Sterling Village Condominium, Inc. v Breitenbach which held that a person may enjoy his or 
her own property as he or she pleases but such right “must yield at least in degree, where 
ownership is in common or cooperation with others.”170 
 
5.3.2.4 Management Issues 
Self-governance in strata schemes requires decisions to be made democratically and 
economically for the benefit of all members. The self-management concept which forms part 
of the self-governance framework confers upon the unit owners, the management corporation 
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and the committee members, rights and responsibilities. The management of the strata 
scheme is required to perform their duties and functions with transparency and 
accountability. However, management of strata schemes normally involves complex 
governance issues. According to Bugden, the complexity of the management framework for 
strata schemes combined with the variety of problems usually associated with high level 
management decisions are perhaps too complicated for unit owners and committee members 
to understand and resolve.
171
 Committee members, who are merely volunteers and may not 
have the requisite degree of knowledge and experience to undertake and make important 
decisions involving the management of strata titled properties and their associated 
infrastructures, regularly find themselves in disagreement with the unit owners and other 
stakeholders and their decisions challenged in general meetings and even in the courts.
172
 
 
Disputes over management issues such as the election of council members, passing of 
resolutions during the AGM and enforcement of resolutions, holding the general meetings 
outside the prescribed time and record keeping are common in strata schemes. According to 
The Coordination Division for Commissioner of Buildings, Ministry of Housing and Local 
Government, Malaysia (Coordination Division for COB) Annual Reports in 2010 and 2011, 
disputes on general meetings of the Joint Management Body (JMB) and the management 
corporation were among the most common in strata schemes.
173
 About 15% of the complaints 
lodged to the COB throughout Peninsular Malaysia in 2010-2011 were concerned with 
meetings and the election process of the committee and management committee members.
174
 
In Penang, a Joint Management Body (JMB) meeting turned chaotic when residents started 
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shouting at each other during the election of new JMB members.
175
 This arose when rival 
groups argued over eligibility of certain residents who either wanted to vote or nominate 
themselves as candidates. It was reported that the residents were unhappy with many 
unresolved issues such as RM400,000 missing from the sinking fund and the performance of 
the management committee.
176
 
 
In Singapore, many of the disputes being referred to the STB concerned governance issues 
particularly in general meetings and the election of committee members.
177
 In the case of Si-
Hoe Kok Chun & Anor v Ramesh Ramchandani,
178
 the High Court held that the election of 
the respondent as a member of the council of the management corporation even though he 
was not a subsidiary proprietor was valid as he was representing his wife in the annual 
general meeting. The High Court in this case noted that since the strata scheme was a small 
development comprising only four lots, the subsidiary proprietors had been conducting 
annual general meetings and elections of council members in an informal manner. The 
applicant himself, as the secretary of the council, knew the respondent’s status and had 
recorded in the minutes of the meeting that the respondent was retained as a council members 
by consensus.
179
 
 
In Queensland, for the financial year 2011-2012, issues regarding general meetings were 
among the top five most common queries received by the BCCM Office.
180
 For dispute 
resolution applications, the most common subject matter for dispute resolution applications 
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included issues on general meeting procedures and motions.
181
 Acknowledging the 
complexity of the Queensland’s BCCMA particularly in relation to governance issues, the 
BCCM office has taken steps to educate unit owners and committee members about body 
corporate processes. Furthermore, adjudicators in Queensland have taken a soft approach in 
dealing with non-compliance regarding statutory provision matters such as meetings, 
elections of committee members and inspection of documents. In the case of Searene 
Whitsunday,
182
 the adjudicator referred to the decision of the Magistrate Court in the case of 
Wei-Xin Chen v Body Corporate for Wishart Village CTS 19482
183
 on non-compliance of 
statutory provisions held that: 
 
The courts have recognised that the very detailed provisions of the body 
corporate regulations make it almost inevitable that from time to time there 
will be no-compliance with the legislation and that insubstantial non-
compliance should not automatically imperil the actions of bodies corporate 
or their committees.
184
 
 
Based on this approach, many applications by bodies corporate to the adjudicators for 
declarations that they are allowed to conduct general meetings outside the stipulated time 
were granted by the Adjudicator. In the case of Pinehaven 1 for example, the Adjudicator 
made an order declaring that “an annual general meeting of the body corporate for Pinehaven 
1 will not be invalid simply because it was held more than three months after the end of the 
scheme’s financial year.”185A similar decision was also made in the case of Villa Maris.186 
                                                          
181
  Ibid. 
182
  [2013] QBCCMCmr 219. 
183
  Appeal 4080 of 2000, District Court of Brisbane, 29
th
 May 2001 (unreported). 
184
  Ibid. 
185
  [2013] QBCCMCmr 188. 
186
  [2013] QBCCMCmr 2. 
250 
 
Disputes over other governance issues such as access to body corporate records,
187
 voting 
outside a committee meeting,
188
 relevant limits for committee spending,
189
 special levies
190
 
and lot entitlements have also been referred to the BCCM Office for adjudication.
191
 
 
In Florida, the Division for Florida Condominiums, Timeshares, and Mobile Homes 
(Division) Annual Report 2011/2012 listed the three categories receiving the most complaints 
as financial management, records and election/recall issues. Issues on meetings were also in 
the top five most received complaints by the Division. In an online survey conducted by 
Florida Condo Mediation.com, unit owners were asked several questions regarding 
condominium associations and the board members. On the question of whether there was 
enough transparency in the condominium board’s decision making process, majority of 
respondents responded in the negative. Some respondents from among the board members 
commented as follows: 
 
Comment 1. 
“They never ever announce any board meeting. I was even told that I should not be in the 
board because they have “in promptu” (sic) meetings that I won’t be able to attend because I 
work.”192 
 
Comment 2. 
“There is no agenda, no packages of information for each board member, no manager’s 
report, etc..”193 
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In summary, disputes arising from governance issues can be attributed to several causes. One 
of the main reasons is lack of professionalism of committee or board members of the 
management body. For parcel proprietors who sit in the council for the management 
corporation, they generally lack experience in property management. Coming from varied 
backgrounds and experiences, few of which prepare them for the management of a 
multimillion dollar property, regulating the behaviour and attitude of proprietors and 
occupiers and negotiating relationships between diverse stakeholders would definitely be 
daunting.
194
 This lack of experience and professional expertise may perpetuate disputes with 
the strata scheme members because they may be less willing to accept the council member’s 
authority and decisions. Council members comprising of laypeople may also make error in 
interpreting statutory provisions and managing financial aspects of the strata buildings. Lack 
of professional expertise in property management and human relations may subsequently 
contribute to governance issues and disputes in strata schemes. 
 
5.3.2.5 Personal interactions – Behavioural and inter-personal problems 
Anti-social behaviour and inter-personal problems are common scenarios in strata 
neighbourhoods in Peninsular Malaysia as well as other common law jurisdictions such as 
Australia, Singapore and the United States.
195
 The literature has shown that disputes in strata 
schemes are often based on emotional issues involving anti-social behaviours such as noise, 
vandalism and clash of personalities.
196
 In Peninsular Malaysia for example, an extreme case 
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occurred when a man was murdered by his neighbour after the former scolded the latter for 
dumping rubbish in front of his flat unit.
197
 
 
In a Singaporean case of MCST Plan No. 1432 (known as the 101) v Saw Soon Jin and 10 
others, the dispute concerned an inter-personal clash between the current chairman of the 
management corporation and the former chairman of the management corporation with 
regard to issues such as illegal renovations, outstanding amount due to the management 
corporation, election of council members during the Annual General Meeting and abuse of 
power by the council’s chairman. The disputes in this case have caused disunity and resulted 
in the residents dividing into factions.  
 
In Queensland, the case 34 Parker St,
198
 highlighted a series of alleged breaches of the by-
laws by a unit owner, Dr. Rose. She was said to be breaching by-law 11 by having her dog on 
the common property without a leash. Dr. Rose was also alleged to have illegally constructed 
a garden shed without the approval of the body corporate in breach of by-law 8. Another 
breach of the by-law concerned the parking of her vehicle. Dr. Rose had been parking her car 
on a common property in front of her garage contravening by-law 2 which says that an 
occupier cannot park a vehicle on the common property except by permission of the body 
corporate. Dr. Rose countered the claim by saying that she was having a health problem and 
the limited space in the garage had caused her difficulty in getting in and out of her vehicle. 
 
In response to all the claims by the body corporate, Dr. Rose alleged that the body corporate 
had been treating her unfairly and she felt that this was motivated by the inter-personal issues 
she had with Ms. Grant, a committee member. The adjudicator in this case issued the order 
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for Dr. Rose to comply with the by-laws concerning pets and parking. With regard to the 
garden shed, the adjudicator found that the garden shed installed by Dr Rose “extends only 
very slightly above the fence, is not highly visible to neighbours or other persons, and does 
not detract from the amenity of the scheme. Ultimately, the committee does not have valid 
reason to refuse to approve.”199 This case illustrates how inter-personal disputes between 
neighbours can spread to bigger group and even the body corporate conflicts which in turn 
would misuse its powers and even fund in pursuing personal vendetta of a committee 
member.  
 
In a survey conducted among unit owners in Owners Corporations in Victoria, noise and anti-
social behaviours were among the common complaints recorded in the interviews:
200
 
 
Interview 7 
“In the last six or eight months, the apartment above me, two young guys had moved in and I 
was finding that regularly, they were having late nights during the week and regular weekend 
festivities.”201 
 
Interview 1 
“A lot of the people who move in here are downsizing from houses in the suburbs and do not 
really understand apartment living and noise transmission.”202 
 
According to the Strata Laws Online Consultation Final Report, a report generated from 
public consultation by the New South Wales Government as part of the law reform process 
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for strata law in New South Wales, issues of anti-social behaviour have been raised 
throughout the consultation period.
203
 According to many respondents, anti-social behaviours 
engaged in by irresponsible neighbours and sometimes their guests within their private home 
or in the common property are not acceptable behaviours in a community living setting.
204
 
Anti-social behaviours are considered as disturbances and these include activities that 
produce loud noises, foul smells, involve vandalisms and foul language towards other 
residents and neighbours.
205
 Smoking in strata schemes is also considered a highly 
contentious issue with many calling for a total ban of smoking in private and public space 
within the strata schemes.
206
 Those who object to smoking argue that second hand smoke is a 
risk to health.
207
 They also argue that smoking is regulated in all public places such as clubs, 
restaurants and pubs but not in their own homes.
208
 
 
In conclusion, disputes in strata schemes can be divided into five main categories. While the 
most common disputes in strata schemes are related to financial and governance issues, this 
section reveals that inter-personal clashes in strata schemes are becoming more frequent and 
may be inter-linked with other issues such as governance and finance. Cases such as 34 
Parker St, Yeo Chin Hoo and Shanti Ramchandani v MCST Plan No. 281 and Si-Hoe Kok 
Chun & Tan Choon Lian are examples of how disputes originating from inter-personal 
clashes may spiral out to involve governance and financial issues among others. The next 
section discusses the effects of disputes on strata neighbourhoods.  
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5.3.3  Effects of disputes on strata neighbourhoods 
According to Douglas, Goodman and Leshinsky, a dispute in a strata scheme may cause “a 
feeling of disengagement and separation from the community as a whole” and in certain 
situations may lead to “a heightened emotional response to conflict” possibly due to this 
sense of alienation.
209
 Studies have shown that there are many factors in the neighbourhood 
that can impact on the mental and physical health of families and members of the community 
such as affordability of housing, poor quality housing, insecurity and debt, density and 
crowding, fear of crime and anti-social behaviours.
210
 This section analyses the effects of 
disputes in strata neighbourhoods. Disputes can affect the physical and psychological well-
being of a person, the stability of the strata neighbourhood, the foundations of self-
governance and cause economic loss to stakeholders in strata buildings.    
 
5.3.3.1 Effects on physiological and psychological well-being 
According to Cantarerro and Potter, people commonly attribute emotional and social meaning 
to their housing. Thus, when they find that they do not enjoy certain rights and privileges 
surrounding homeownerships such as privacy, security and control, they will experience 
stress that may cause the physical or psychological illness.
211
 Studies have shown that 
illness/disability involving mental and physical illness is strongly related to legal problems 
including anti-social problems in the neighbourhood.
212
 According to Pleasence and Balmer, 
mental illness may result from “rights” problems such as poor quality housing and anti-social 
behaviour in the neighbourhoods.
213
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This thesis argues that the anti-social behaviour in neighbourhoods mentioned by Pleasence 
and Balmer may also include other types of strata neighbourhood disputes that many have 
described as mundane in nature.
214
 Lippman argues that the effects of neighbourhood 
disputes can have an effect on psychological health and well-being of people in the 
neighbourhoods.
215
 According to Peper and Spierings, to acknowledge that these types of 
disputes are not minor is important because from a socio-psychological perspective, people 
experiencing these kinds of disputes are often seen as “unpredictable, penetrating and often 
intolerable.”216 
 
Disputes in the strata neighbourhoods may also affect the social relations in strata schemes 
because many who are involved may want to avoid the situation by moving away but are 
prevented from doing so by financial reasons or a sense of attachment to the family 
dwelling.
217
 A dispute in a strata scheme may also cause feelings of isolation and 
loneliness.”218 Such a feeling of isolation and loneliness in certain situations may lead to 
emotional breakdown, mental disorder or even physical violence.
219
 There have been cases 
where residents simply could not cope with the emotional stress caused by continuous 
disputes in strata schemes and opted to move out from the neighbourhood.
220
 Leshinsky et al 
in their research into disputes in Victorian owners corporations revealed in their interviews 
how residents who could not tolerate the disputes with their neighbours had decided to move 
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out even though they loved their homes.
221
 In one interview, the respondent said that “it was 
just a nightmare, absolute nightmare. And he did this. He planned it, he contrived it. It was 
just horrendous for all the owners. In fact I sold out.”222 
 
Disputes pertaining to the keeping of pets may also have a significant impact on 
psychological well-being. In Queensland for example, the case McKenzie v Body Corporate 
for Kings Row Centre CTS 11632 mentioned above
223
 the body corporate did not allow the 
applicant’s mother to keep a cat in the unit even though she had been keeping the cat for 
some time, and was advised by her doctor to keep her cat in order to overcome her depression 
and medical conditions.
224
 QCAT decided that such a blanket ban on pets was unreasonable 
and allowed the application to keep the pet with reasonable conditions. 
 
In the United States, a resident was reported as having disputes with the homeowner 
association over the colour of a fresh coat of paint on an old gate. The resident wanted to 
paint the gate white to match the colour of his house but this was not agreed to by the 
association. Due to his level of frustration with the situation, he said he was ready to pack up 
and move out after two years of emotional distress due to the prolonged disputes.
225
 This type 
of stress was reflected also in an online survey carried out in Florida among condominium 
unit owners, one respondent describes his feeling towards the condominium board members: 
 
My life has been ruined due to twenty roof leaks and toxic mold and the 
Board ignored all reports from engineers and mold experts. There are no 
laws to protect the owners from their ignorance. I am in a law suit now but 
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have to move, it is costing me all my retirement savings. What for? They 
get away with it because they can and feel they have insurance companies 
to back them up. The laws must be changed to protect the homeowner and 
not the Board.
226
 
 
5.3.3.2 Effects on neighbour relations 
Strata neighbourhood disputes can also affect good neighbour relations. Since neighbours 
generally have to go on living side by side, meeting each other every day, improper or 
negative reactions to the dispute may make the dispute worse, and cut off opportunities for a 
mutually agreeable settlement. Taking a dispute to court is not a desirable option in most 
cases involving parties with a close relationship especially if they want that relationship to 
continue.
227
 Litigation can affect good relations between neighbours as it can lead to a long 
lasting animosity between the disputing parties.
228
 Litigation over strata neighbourhood 
disputes normally involves two parties who are living a few doors apart, who have to 
continue seeing each other on a regular basis.
229
 This can lead to a hostile environment not 
only for the disputants but also for other neighbours. The litigation process normally takes 
time to resolve and this also means more money and time spent on litigation, particularly on 
legal fees.
230
 
 
Failure to resolve disputes efficiently and effectively may have adverse effects on neighbour 
relations and the management of the strata schemes. Unresolved disputes further increase 
resentment and strife between the disputants and make any attempts to mediate or conciliate 
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the disputes difficult.
231
 Disputes also have the potential to spiral into much bigger conflicts 
involving bigger groups within the community. This is because “disputes between neighbours 
can poison an otherwise congenial atmosphere.”232 According to Mollen, neighbour disputes 
in strata schemes can be infectious and easily spread.
233
 Festering disputes can create factions 
among the members of the neighbourhood and when everybody is taking sides in such minor 
disputes, a neighbourhood conflict will be the likely result.
234
 The animosity and 
ramifications of a dispute can cause the disputing parties to jeopardise their ongoing 
neighbour relations in the long term.
235
 Thus, if disputes or conflicts occur between the 
neighbours, it is probably more appropriate for them to resort to dispute resolution processes 
that address the underlying issues and mend the broken relationships.
236
 
 
Strata scheme disputes can also cause significant impact on neighbour relations and peaceful 
enjoyment of others in the neighbourhood as they tend to affect groups of unit owners and 
others who have interests in the strata buildings.
237
 These types of disputes normally involve 
unit owners and council members who are also unit owners.
238
 The disputes among unit 
owners or between unit owners and council members of the management corporation are 
basically disputes between neighbours who live in the same building.
239
 When disputes are 
prolonged and the situation becomes intense and hostile, many important elements in strata 
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living such as the sense of community, positive neighbour relations and community well-
being may be affected or damaged.
240
 
 
5.3.3.3 Effects on a sense of community 
Avoidance is common for those involved in neighbourhood conflicts.
241
 According to Merry, 
some residents experiencing disputes in strata neighbourhoods have resorted to withdrawal 
from a social relationship with others in the same neighbourhood after finding out that there 
are no other options since moving out is costly and court action takes a long time, is costly 
and is not effective in resolving the underlying issues.
242
 Primeus observes that withdrawal 
“unlike protest, is a passive response which involves neither a change in perception or 
behaviour.”243 According to Williamson and Adams, “apathy implies a resident’s inaction; in 
the face of stress/dissatisfaction, the resident withdraws and/or refuses to become involved. 
Apathy is non-adaptation without action (e.g protest), thus implying the continuation of 
stress.”244 Williamson and Adams argue that apathy, from a psychological perspective may 
be considered as a “manifestation of alienation.” For an individual, alienation is related to a 
subjective psychological state consisting of attitudes, feelings and cognitions.
245
 
 
According to Melvin Seeman, alienation from the social-psychological point of view may 
involve five different variants with behavioural consequences.
246
 They are powerlessness, 
meaninglessness, normlessness, isolation and self-estrangement.
247
 Three of these variants 
have been identified as producing behaviours that are related to apathy among residents in 
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strata neighbourhoods.
248
 Powerlessness for example refers to the feeling of being powerless 
to change the outcomes of certain issues or occurrences.
249
 This type of feeling encourages 
residents to avoid getting involved in any issues pertaining to the strata schemes.
250
 In a 
survey carried out in Florida by Florida Condo Mediation.com, a unit owner described the 
feeling of powerlessness with regard to the condominium association: 
 
There are many of us who are rather fed up with our association but can’t 
seem to do anything about it. We constantly run into brick walls, and have 
found that only SOME of the rules apply to present board members, and the 
rest of us just have to live by them.
251
 
 
Meaninglessness on the other hand refers to lack of general direction in making decision or 
choice while normlessness is having perception or thinking that other people’s behaviour are 
immoral or illegitimate.
252
 Strata scheme residents with this kind of feeling are inclined to 
blame others for all the problems that occur.
253
 This category of resident will normally make 
complaints to the government agencies or the relevant authority rather than try to resolve the 
problem internally and peacefully.
254
 A good example of this type of resident is Ms. Adams, 
the professional defendant from Victoria described by the Victorian Supreme Court as the 
“neighbour from hell.”255 
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5.3.3.4 Effects on the concept of self-governance 
Unit owners who opt to withdraw their involvement in the strata community due to 
dissatisfaction or discontent may not only avoid social interaction with others, they may also 
cause problems for self-management by neglecting their duties and responsibilities as a 
proprietor under the law.
256
A chain reaction originating with the disputes or dissatisfaction 
that caused a resident’s apathy or non-involvement then becomes a major problem in 
condominium governance.
257
 According to Gration, an owner’s apathy in strata schemes 
sometimes occurs, for example because they thought that having paid their maintenance 
charges they should not need to be further involved in the management and maintenance 
issues of the building.
258
 According to a Singapore Parliamentarian, apathy has become a 
problem in strata schemes and it is affecting the very concept of self-management in the 
strata titles system.    
 
The apathy of many individual owners has resulted in poor attendance at 
general meetings. In most instances, very few individual owners besides the 
office bearers themselves, attend the general meeting. Moreover, very often, 
those who make the special effort to attend are normally those who may 
have some unhappiness over the way the development is managed and is 
therefore likely to vote against and not vote for.
259
 
 
Protest, another form of non-adaptation typology developed by Priemus may also affect the 
governance of strata schemes such as the non-payment of maintenance or other monetary 
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charges due to the management corporation.
260
 Some residents in strata schemes are known to 
have resorted to this approach, arguing that maintenance works have not been satisfactory, or 
as retaliation for a management corporation decision on certain applications. In the case of 34 
Parker St. for example, the alleged breach of various by-laws by Dr. Rose was clouded with 
inter-personal clashes between her and one committee member of the body corporate.
261
 
According to the facts of the case that have been discussed earlier, Dr. Rose admitted that she 
had resorted to avoidance mechanisms in relation to her dispute with two of her neighbours. 
As a result, she may have chosen to ignore the by-laws as part of her attempt to ignore her 
immediate neighbours.
262
 
 
Disputes in strata schemes may also affect the day to day operation of the management 
corporation. In Yeo Chin Hoo and Shanti Ramchandani v MCST Plan No. 281 and Si-Hoe 
Kok Chun & Tan Choon Lian,
263
 there was a long history of differences between the second 
respondents and the applicants that resulted in a number of proceedings before the Board and 
the court. The disputing parties lived in a small strata development comprising of four units. 
The parties had not been able to agree on many things related to the management of the 
building to the extent that the management corporation had not been able to function 
properly. In this case, the Board observed that both parties were responsible for this situation 
and their disputes had impacted on the management of the strata schemes.
264
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5.3.3.5 Financial implications to the stakeholders 
In many common law jurisdictions such as in Singapore and the United States, disputes that 
are brought before the courts involve higher costs to individuals, at least in legal fees. For 
example, in the case of Horizon Towers in Singapore, seven minority owners were reported 
to have spent S$2 million on combined legal fees trying to fight a collective sale or an en bloc 
sale process in the STB and the courts.
265
 In a court action by a unit owner or a group of unit 
owners against the management corporation or vice versa, the attorney fees incurred by the 
management corporation will be borne by all unit owners by way of special assessments.
266
 
Thus, many unit owners who were unaware of the legal tussle between the management 
corporation and one group of unit owners may suddenly find themselves liable to bear the 
costs of the legal action. This situation may not be acceptable to a majority of unit owners.  
 
In the United States for example, a dispute between a unit owner and the Association on who 
was going to bear the cost of $909 for the installation of window guards ended up costing 
$100,000 in attorney fees.
267
 In the case of Ziants v Ocean Trail Unit Owners Association, a 
foreclosure action upon $100 common assessments incurred $60,000 in attorney fees.
268
 In 
Wehunt v Wrey’s Cross Atlanta,269 the attorney fees payable were $9000 for the collection of 
$906 in common assessments. According to Baum, it is unfortunate that the prospect of 
higher litigation expenses particularly involving attorney fees may cause “many legitimate 
grievances to go unresolved.”270 In the case of Verna v Links at Valleybrook Neighbourhood 
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Association,
271
 the owners rights advocacy group had exhausted their funds in fighting their 
case against the association and afterwards had no more funds available to enforce their 
favourable arbitration decision. According to Hannaman, owners will always be at a 
disadvantage in fighting against the homeowners association in court, as in the above case 
because “the board, with the unlimited ability to impose special assessments, since it is 
essentially a taxing authority, never runs out of money for its attorneys.”272 
 
Disputes in strata schemes that are brought to court and attract publicity may also affect the 
value of the buildings.
273
Revelations of a building’s structural problems or constant conflicts 
between unit owners and management corporations in the strata schemes might discourage 
prospective buyers from moving into the scheme or potential investors from investing in the 
property for fear of higher special assessments to be charged to all the owners to fund 
litigation expenses or major repairs to the building.
274
 In the case of James and Anor v The 
Body Corporate Aarons Community Title Scheme,
275
 the appellants comprised of a group of 
owners holding site management and letting rights for a holiday unit complex in Surfers 
Paradise, on the Gold Coast. They argued in court that negative publicity about the dispute 
and continuing structural problems involving leaks and dampness has caused their business as 
on-site letting agents to suffer. They further argued that since the value of the building had 
declined, so had the value of their individual lots.
276
 
 
Mollen added that publicity about occupancy litigation on structural problems or building 
maintenance issues “may also unleash problems with a building or development’s lender 
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and/or insurance carriers and may even invoke action by government agencies.” This is 
because publication of problems relating to building conditions may provoke inspections by a 
local fire department or building department and lead to violation notices being served on the 
property. This situation in turn may attract concerns from insurers or lenders and may involve 
expensive remedial action. In the case of James and Anor v The Body Corporate Aarons 
Community Title Scheme above, the total cost for physical work on the building has been 
assessed by an independent expert at $660,000.
277
 
 
5.4 CONCLUSION 
Neighbourhood disputes have been identified as potential threats to peaceful and harmonious 
strata neighbourhoods in Peninsular Malaysia and other common law jurisdictions.
278
 
Prolonged and unresolved neighbourhood disputes may affect people’s physiological and 
psychological well-being, distort the development of a sense of community, upset the 
governance of the strata schemes and jeopardise neighbour relations.
279
 Unlike most disputes 
in conventional neighbourhoods, disputes in strata neighbourhoods commonly occur due to 
the physical and emotional nature of strata living itself, the diversity of stakeholders with 
varying interests and needs, the self-regulation regime comprising of by-laws and other 
covenants, governance issues, anti-social behaviour and the attitude of residents.
280
 
 
While many have described strata scheme disputes around issues such as noise, pets, unpaid 
contributions, meetings, elections of committee members and breach of minor offences under 
the by-laws to be of low importance, the negative effects of disputes on the physiological and 
psychological well-being of the people are significant. Disputes may also affect the concept 
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of self-governance in strata title system and may sometimes be violent or even life 
threatening. According to De Villiers, “strata title disputes are so much more than neighbours 
arguing. Strata title disputes can affect the soul of the scheme.”281 This Chapter has 
established various types of disputes in strata neighbourhoods which can potentially affect the 
peace and harmony of the strata community and the psychological well-being of its members. 
In the next Chapter, this thesis examines the dispute resolution processes applicable to strata 
systems in common law jurisdictions and analyses best practices that can be adapted for the 
strata titles system in Peninsular Malaysia.  
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CHAPTER SIX 
DISPUTE RESOLUTION PROCESSES FOR STRATA SCHEME DISPUTES IN 
COMMON LAW JURISDICTIONS 
 
6.1 INTRODUCTION 
In the previous Chapter, the notion of neighbourhood disputes was discussed in the context of 
strata neighbourhoods. From the analysis, it was established that incidents of neighbourhood 
disputes in strata schemes are increasing in numbers and are causing social problems to 
society particularly in urban and sub-urban areas.
1
 The discussion in Chapter Five also 
revealed that strata scheme disputes occur due to various reasons and grounds, and it was 
argued that the effects of disputes on well-being and strata governance are significant.
2
 While 
efforts have been made to improve many aspects of strata titles systems in common law 
jurisdictions such as the management and maintenance of strata buildings, it is also 
imperative that strata titles systems have dispute resolution mechanisms that not only address 
individual and public legal rights, duties and obligations, but also take into consideration 
values, needs, relationships and people’s well-being.3 
 
Reviews of early strata legislation in common law jurisdictions show that strata legislation 
originally did not make express provision for dispute resolution particularly in relation to 
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neighbour disputes such as parking, noise and keeping of pets.
4
 In the absence of such 
provisions, the resolution of strata scheme disputes has been, and continues to be, achieved 
through other mechanisms such as court litigation.
5
 Cases such as an illegal extension of a 
unit encroaching into the common area of a property, and quarrelling neighbours in strata 
schemes, however, are generally considered minor problems and inappropriate for the highly 
technical, procedural, costly and confrontational adversarial system of justice.
6
 
 
Realizing the negative aspects of court litigation such as high expense, long and tedious 
process, limitations in relief and the contentious and adversarial nature of proceedings for 
strata scheme disputes, policy makers and legislatures in various common law jurisdictions 
have explored other forms of dispute resolution for strata schemes with the objective of 
providing quicker, cheaper and simpler processes than court litigation.
7
 Processes such as 
negotiation, mediation and conciliation, which are non-adversarial in nature, and arbitration 
by a quasi-judicial body or adjudication by an adjudicator or independent tribunal, have 
gradually been introduced.
8
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This Chapter analyses dispute resolution processes for strata schemes in the leading common 
law jurisdictions of Singapore, Australia and the United States.
9
 The outline of this Chapter is 
as follows: the next section discusses dispute resolution processes in Singapore under the 
Building Maintenance and Strata Management Act 2004 (BMSMA). Processes such as 
mediation and arbitration by the Strata Titles Board are analysed by way of literature review 
and case analysis. The discussion then shifts to dispute resolution processes in Queensland 
under the Body Corporate and Community Management Act 1997 (BCCMA).This section 
first examines the roles of the Commissioner for Body Corporate and Community 
Management (Qld) (Commissioner) under the BCCMA. 
 
A number of dispute resolution processes such as self-resolution, conciliation, mediation and 
adjudication under the BCCMA are then analysed through literature review and case analysis, 
particularly from reported decisions by the adjudicators and the Queensland Civil and 
Administrative Tribunal (QCAT). Various online publications by the Office of the 
Commissioner for Body Corporate and Community Management (BCCM Office) such as 
newsletters, practice directions and fact sheets on various aspects of dispute resolution 
provide valuable insights into the management of dispute resolution processes in community 
titles schemes in Queensland.  
 
The following section then explores dispute resolution processes in Florida, United States 
under the Florida Condominium Act (Condominium Act). Processes such as educational 
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resolution, mediation and mandatory non-binding arbitration are discussed in some detail. 
The roles of the Division of Florida Land Sales, Condominium and Mobile Homes (Division) 
in dispute resolution processes are also identified. The final section of this Chapter extracts 
the best practices in these jurisdictions that can be considered in the development of an 
effective and efficient dispute resolution model for strata schemes in Peninsular Malaysia. 
Five best practices related to educational and information services, self-resolution, mediation, 
conciliation and greater inquisitorial roles by adjudicator have been identified in this Chapter.   
 
6.2 DISPUTE RESOLUTION PROCESSES FOR STRATA SCHEME DISPUTES IN 
SINGAPORE 
 
This section examines dispute resolution processes for strata scheme disputes in Singapore. 
Singaporean jurisdiction is important for comparative purposes as the statute has significantly 
informed the drafting of Malaysian strata law since its first inception in 1985.
10
 Furthermore, 
the provisions on dispute resolution, particularly in relation to the formation and jurisdiction 
of the Board under the STA and the new Tribunal under the SMA are almost the same as 
those concerning the Singaporean Strata Titles Board (STB) under the BMSMA.
11
 Singapore 
is also a close neighbour to Malaysia and both countries share similar legal and social 
backgrounds. Thus, it is not surprising that strata neighbourhood issues and problems in both 
jurisdictions are very similar, and in some respects identical.
12
 
 
6.2.1 Legislative background 
Singapore first introduced the law on strata title ownership in 1967. The Land Titles (Strata) 
Act 1967 (LTSA 1967) was based on the Australian state of New South Wales’s 
                                                          
10
  Teo, above note 7 and 14. 
11
  Ibid, at 757. 
12
  Zaki Azmi ‘The Common Law of Malaysia in the 21st Century’ (2012) 24 SAcLJ 1 at 2-3. This was a lecture 
given by the former Chief Justice of Malaysia during the Singapore Academy of Law Annual Lecture 2011.  
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Conveyancing (Strata Titles) Act 1961.
13
 The LTSA 1967 was then revised in 1970 and 
became known as the Land Titles (Strata) Act 1970 (LTSA 1970). Since the LTSA 1970 only 
deals with the maintenance and management of high-rise buildings after the formation of the 
management corporation, the Buildings and Common Property (Maintenance and 
Management) Act 1973 (BCPMMA1973) was enacted. The BCPMMA 1973 created a 
Commissioner of Buildings to act as an authority in dealing with the problems related to the 
maintenance and management of buildings and common property before the formation of the 
management corporation. Another round of amendments to the LTSA 1970 was made in 
1976. 
 
6.2.2 Singaporean Strata Titles Board (STB) 
In 1987, the LTSA 1970 was revised to establish a Strata Titles Board (STB) similar to the 
Strata Titles Board that operates in New South Wales.
14
 The STB is responsible for resolving 
disputes arising in strata schemes. As a statutory tribunal, the STB is given the power to 
adjudicate disputes between subsidiary proprietors and the management corporation and 
between one subsidiary proprietor and another subsidiary proprietor.
15
 It also acted as an 
alternative to court processes which were known to be costly, procedural and lengthy.
16
 
 
                                                          
13
  Prior to the introduction of LTSA 1967, the practice in Singapore was to grant titles to property such as flats 
by way of long leases of 99 years or 999 years. See Christudason, above note 5 at 348; See also Teo, above note 
7 at 4. 
14
  Land Titles (Strata Amendment) Act 1987(Singapore) No. 16 of 1987 wef 1 December 1987 vide 
S309/1987.TheStrata Titles Board was introduced in New South Wales via Strata Titles Act 1973 (NSW). See 
Bugden, above note 8 at 220; See also Teo, above note 7 at 755-756. 
15
  Lo Pui Sang v Mamata Kapildev Dave [2008] 4 SLR 754; Chong Ken Ban v MCST Plan No. 1395 [2004] 3 
SLR; See also observation by the STB in Woodrove Condominium (MCST Plan No. 2572) ‘Woodrove’s Case’, 
STB No. 8 of 2010.  
16
  Teo, above note 7 at 756, 774-775. 
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The rationale for the establishment of the STB was elaborated upon by the Minister of Law 
when presenting the amendments of the LTSA in the Parliament.
17
 According to the Minister: 
 
If such disputes in strata schemes were not to be adjudicated by the Strata 
Titles Boards, they will have to be resolved in courts. Proceedings in the 
courts are complex, protracted and costly. Furthermore, we should not 
overload our courts with such disputes.
18
 
 
The LTSA 1970 was again amended in 1999 to improve the administration of the STB and to 
provide for the resolution of collective sales disputes by the STB.
19
 In 2004, the Singapore 
Parliament enacted the Building Maintenance and Strata Management Act 2004(BMSMA) 
which in turn repealed the BCPMMA 1973. The BMSMA is a comprehensive legislation that 
covers matters in relation to the proper maintenance and management of all types of 
buildings. In cases of buildings intended for subdivision, it covers the period before and after 
the subdivision. To ensure that proper maintenance and management of buildings is provided 
for all types of buildings, the BMSMA retains the functions of the Commissioner of 
Buildings created under BCPMMA 1973. The BMSMA also provides for dispute resolution 
processes by the STB. The provisions on the STB now appear in Part VI of the BMSMA 
while the practice and procedures of the STB are provided in the Building Maintenance and 
Strata Management (Strata Titles Board) Regulations 2005 (STB Regulations).
20
 
 
                                                          
17
  Third Reading of Strata Titles (Amendment) Bill (No. 10/86), Singapore Parliamentary Debates (1987) Vol. 
49 No. 13 at Col 1413 as quoted by Teo, ibid at 756. 
18
  Singapore Parliamentary Debates (1987) (Hon. Minister of Law). The establishment of the STB however 
does not take away the role and function of the court in adjudicating strata disputes. See BMSMA, s 32(10) and 
(11); See also Teo, above note 7 at 756. 
19
  Ter Kah Leng ‘A Man’s Home Is [Not] His Castle – En Bloc Collective Sales in Singapore’ (2008) 20 SAcLJ 
49 at 51. 
20
  BMSMA, s 136(2)(H).  
274 
 
6.2.3 The jurisdictions of the STB 
The STB has a specific jurisdiction as provided by the BMSMA, with the general power to 
make orders or to rectify complaints pertaining to any defect in a lot, subdivided building, 
common property or limited common property, liability of subsidiary proprietors to bear the 
costs for any work carried out by the management corporation or the enforcement or lack of 
enforcement of any provisions of this act or the by-laws. Other than that, the STB has been 
conferred the power to issue fourteen types of orders upon application by the parties having 
interests in the subdivided building.  
 
The orders that can be issued by the STB are mostly related to meetings, by-laws, financial 
matters, managing agents, the supply of information and resolving disputes between 
management corporations and subsidiary management corporations.
21
 The STB also has 
jurisdiction on collective sales under the LTSA.
22
 
 
6.2.4 Mediation-Arbitration processes in the STB 
Strata dispute resolution processes provided by the STB are known as mediation-arbitration 
processes.
23
 Mediation-arbitration (med-arb) is a hybrid ADR process that combines the 
elements of mediation and arbitration.
24
 In mediation-arbitration processes, the parties have 
to go through a mediation process first. If the mediation process fails to reach an agreement, 
                                                          
21
  BMSMA, s 102-115.  
22
  “Collective sale is a situation where all owners of separate units within a development agree to sell their 
properties collectively and at the same time to a single buyer.” See Alice Christudason, ‘Urban Rejuvenation 
through Collective (en bloc) Sales in Singapore: Property Rights or Property Wrongs? (2011) 5(1) Journal of 
Urban Regeneration and Renewal 51 at 52. According to Teo, collective sales may be effected either under the 
BMSMA, s 84(1) or LTSA, s 81 by the management corporation pursuant to the requisite resolution to end the 
subdivision of the strata scheme concerned or LTSA, s 78 by the approval of the court. See Teo, above note 7 at 
618.   
23
  BMSMA, s 89(2). 
24
  Official website of Singapore Mediation Centre.<http://www.mediation.com.sg/med-Arb_what_is.htm> 
accessed on 25th July 2012. 
275 
 
the parties will then proceed to arbitration.
25
 Under the BMSMA, compulsory mediation is 
provided by the STB.
26
 
 
Mediation in the BMSMA context means a structured negotiation process between the 
disputing parties.
27
 The STB will act as an independent mediator for the parties to achieve an 
amicable settlement.
28
 Immediately after receiving an application for dispute resolution, the 
President of the STB will constitute a panel to mediate the dispute.
29
 When mediating 
disputes, the STB acts as a neutral third party and does not participate in the content of the 
negotiation so as not to influence the position of the parties or the outcome.
30
 Any document 
and record related to that mediation must be kept confidential and any communication made 
during mediation shall not influence the decision of the STB during arbitration.
31
 For the 
purpose of making the mediation process less formal, the STB may receive any statements or 
documents which may or may not be admissible in judicial proceedings.
32
 Any settlement 
reached by the parties in mediation must be in the form of a contractual agreement for 
enforcement purposes.
33
 The settlement agreement signed by the parties resulting from the 
mediation process is final, binding and enforceable.
34
 
 
In the event the STB is unable to resolve a dispute through the compulsory mediation process 
within three days, the STB then proceeds to arbitrate the matter and issue an order.
35
 The 
intention of the Parliament in allowing only a short period of three days for any mediation 
                                                          
25
  Ibid. 
26
  BMSMA, s 90(1)(a).  
27
  BMSMA, s 2(1); See also Teo, above note 7 at 836. 
28
  Ibid. 
29
  BMSMA, s 92(1)(a); STB Regulations 6(1). 
30
  Teo, above note 7 at 836. 
31
  BMSMA, s 92(5); Teo, ibid at 837. 
32
  STB Regulations 9(b). 
33
  BMSMA, s 92(3)(a); STB Regulations 10(1).   
34
  Teo, above note 7 at 755-756. 
35
  BMSMA, s 92(1)(b). 
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process is to prevent any abuse by the parties in terms of cost and time.
36
 If the mediation 
process fails to resolve the dispute, an arbitration process then takes place. Arbitration 
proceedings under the BMSMA are conducted openly for the purpose of transparency and 
impartiality.
37
 The proceedings are deemed to be judicial proceedings and the members of the 
STB are protected by the law as they are deemed to be public servants carrying out official 
duties.
38
 
 
Despite being only a quasi-judicial body, the STB has the power to make orders or to direct 
any party to comply with certain civil court procedures such as security for costs, discovery 
of documents and interrogatories or giving of evidence by affidavit.
39
 The STB, however, is 
not bound by the rules of evidence applicable in a civil action.
40
 The BMSMA allows parties 
appearing before the STB during mediation and arbitration processes to be represented by an 
advocate and solicitor of the Singapore Supreme Court despite the informal and less technical 
proceedings of the STB.
41
 Appeals from STB decisions can only be made to a court on a 
question of law.
42
 Other than that, any decision and order of the STB is deemed final and 
binding upon the parties.
43
 However, the provisions in the BMSMA do not restrict anyone 
from bringing the dispute to court without going through the dispute resolution process 
provided under the BMSMA.
44
 
 
 
 
                                                          
36
  Teo, above note 7 at 837. 
37
  BMSMA, s 92(7). 
38
  BMSMA, s 92(8). 
39
  BMSMA, s 92(4)(a-c).  
40
  STB Regulations18(1). 
41
  BMSMA, s 94(1)-(2);   
42
  BMSMA, s 98(1);   
43
  The decision of the STB is final and can only be appealed to the High Court on a point of law to avoid any 
miscarriage of justice due to errors of law. See Teo, above note 7 at 831. 
44
  BMSMA, s 32(10) and (11); See also Teo, ibid at 774-775.  
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6.2.5 Important features of the STB 
The STB was established by the Singapore Government to provide an informal, inexpensive 
and faster dispute resolution process as an alternative to court processes. The STB, as a type 
of ADR forum, provides mediation-arbitration mechanisms in its dispute resolution 
processes. The role and functions of the STB as an ADR forum are supported by a number of 
statutory provisions as well as by decisions of the STB and the Courts. For example, the 
BMSMA allows any party to a dispute to file objections with regard to the selection of certain 
STB members within seven days after notification by the Registrar.
45
 This provision is said to 
provide freedom for the disputing parties to determine the most suitable members to sit on the 
Board and at the same time ensure greater transparency in terms of the STB members’ 
selection process.
46
 
 
Another example of good ADR practice is that the STB does not apply the rules of evidence 
in the same way as a court.
47
 In the case of Horizon Towers, Justice Choo Han Teck observed 
that the STB is empowered by the BMSMA to disregard any technical and procedural 
irregularity that is not prejudicial to any party.
48
 
 
The BMSMA further provides that the STB must act fairly and impartially during arbitration 
processes and shall give each party an equal opportunity to present its case. The STB is also 
required by the (Strata Titles Board) Regulations 2005 (STB Regulations) to play an 
inquisitorial role in the proceedings in order to achieve an accurate and balanced view of the 
                                                          
45
  STB Regulations6(3) and (4); Teo, ibid at 760. 
46
  Ibid. 
47
  STB Regulations 18(1). Pursuant to this provision, the Court of Appeal held in Ng Eng Hee v Mamata 
KapildevDave’s case that the STB is not bound by the normal rules of evidence. [2009] 3 SLR (R) 109. 
48
  Doreen Siow v Lo Pui Sang [2008] 1 SLR 172 (also known as the Horizon Towers case); See also Kah Leng, 
above note 76 at 83.BMSMA, s 103. See also Woodrove Condominium (MCST Plan No. 2572) STB No. 8 of 
2010 where the STB held that “even where there has been non-compliance, the Board can refuse to invalidate an 
election unless the non-compliance had prejudicially affected any person and compliance would have affected 
the result of the election.” 
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subject matter in dispute before issuing an order.
49
 In the case of Ng Eng Hee v Mamata 
Kapildev Dave, the Singapore Court of Appeal observed that:  
 
In our view, the difference in the treatment of cases where objections have 
been filed signifies that the STB Regulations should play a proactive role in 
determining applications for a collective sale in such cases, rather than 
simply listening to the evidence and arguments of both sides and then ruling 
on their differences (in the event that mediation has failed). Despite the 
reference to its ‘mediation-arbitration’ function, the STB has a significant 
inquisitorial role to play. It is not confined to what is presented to it by the 
contending parties, but must seek out the facts whenever there is evidence 
that the sale committee (SC) has not disclosed everything about the 
transaction to the STB.
50
 
 
In conclusion, the Singapore Government has successfully established a reliable dispute 
resolution process for strata scheme disputes through the mechanism of mediation-arbitration 
by the STB. Unfortunately, information regarding the number of cases handled by the Board 
in mediation and arbitration is not available due to confidentiality.
51
 However, literature and 
case reports on the STB official website indicate that the STB is efficient in terms of 
complying with the provision that it needs to resolve a dispute within the period of six 
months.
52
 
 
                                                          
49
  STB Regulations 18(2). 
50
  Ng Eng Hee v Mamata Kapildev Dave [2009] 3 SLR (R) 109. 
51
  Meeting with Madam Sylvia Jackson Yap, Registrar of Strata Titles Board, Singapore on 21
st
 February 2013. 
52
  BMSMA, s 92(9); See also Mir Hassan bin Abdul Rahman & Anor v Attorney General, [2009] 1 SLR(R) 
134; Teo, above note 7at 763-764; Analysis of cases reported in the Strata Titles Board Official Website: 
<www.mnd.gov.sg/stb.> 
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However, the effectiveness of the STB in achieving sustainable dispute resolution and in 
promoting the concept of a good neighbourhood and self-governance in strata schemes in 
Singapore is still debatable. When the BMSMA was debated in the Singapore Parliament, the 
policy makers made it clear that they wanted the government to focus on educating the strata 
community about various important aspects of strata living and the role and responsibilities 
that come with it.
53
 They proposed that the government facilitate the development of a strong 
community spirit among subsidiary proprietors. They further recognized that the general lack 
of community spirit and apathy among subsidiary proprietors have resulted in various 
common problems such as a lack of quorum to convene general meetings, a lack of 
volunteers to sit in the management council, abuse of power among the council members and 
strata managers, and a failure to comply with various statutory requirements.
54
 All these 
problems have caused disputes among the strata scheme stakeholders.
55
 
 
It seems that while the dispute resolution processes for strata scheme disputes in Singapore 
may be regarded as efficient, quick and simple, there is still room for improvement. There are 
still many opportunities for dispute resolution processes in Singapore to produce therapeutic 
outcomes such as long-lasting resolution, the preservation of neighbour relationships, 
enhancement of well-being and transformation of behaviour in community living. The 
dispute resolution model proposed in Chapter Seven of this thesis aims to address some of 
these gaps. The next section examines dispute resolution processes in Queensland, Australia. 
 
 
 
 
 
 
                                                          
53
  Singapore, Parliamentary Debates Legislative Assembly 19 April 2004 at 2751-2752. 
54
  Ibid. 
55
  Ibid. 
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6.3 DISPUTE RESOLUTION PROCESSES FOR COMMUNITY TITLES 
DISPUTES IN QUEENSLAND, AUSTRALIA 
 
6.3.1 Legislative background 
The first strata legislation introduced in Queensland was the Building Units Titles Act 1965 
(the 1965 Act).
56
 As with the Singapore legislation, this Act was modelled on New South 
Wales’s Conveyancing (Strata Titles) Act 1961. The 1965 Act enabled the subdivision of a 
building into separate lots and common property. In 1973 the Queensland Government 
introduced a separate Act, the Group Titles Act 1973(1973 Act) for town house schemes and 
cluster housing.
57
 The 1973 Act allowed subdivision of land into lots and common property 
without having to subdivide the building. In 1980, both Acts were repealed and replaced by 
Building Units and Group Titles Act 1980 (1980 Act).
58
 Due to many new issues and 
problems arising in community titles schemes and the lack of provisions in the 1980 Act, a 
new piece of community titles legislation, the Body Corporate and Community Management 
Act 1997 (Qld) (BCCMA)was introduced in 1997. 
 
The BCCMA has developed a comprehensive dispute resolution system with the objective of 
providing an efficient and effective process.
59
 In 2006, amendments were made to improve 
dispute resolution processes under the BCCMA. According to the Minister, improvements of 
dispute resolution processes in the legislation were aimed at expediting dispute resolution, 
                                                          
56
  Queensland, Parliamentary Debates Legislative Assembly 9 March 1965 at 2443. (Hon. P.R Delamothe, 
Minister of Justice); See also Anne Wallace ‘Community Titles’ in Carmel MacDonald et al,Real Property Law 
in Queensland, (3
rd
 Ed., Thompson Reuters, Sydney, 2010) at 470. 
57
  Wallace, ibid at 470-471. See also Sharon Christensen, Conveyancing Manual Queensland (Lawbook Co. 
looseleaf service) [5-410]. 
58
  Queensland, Parliamentary Debates Legislative Assembly 25 March 1980 at 2937. (Hon. W.D Lickiss, 
Minister of Justice and Attorney General). 
59
  BCCMA, s 4(i); See also Queensland, Parliamentary Debates Legislative Assembly 30 April 1997 at 
1137.(Hon. H.W.T. Hobbs, Minister for Natural Resources); Everton Moore et al, above note 3 at 5. 
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reducing future problems and improving communication between the disputants.
60
 The 
desired result of dispute resolution processes under the BCCMA is for the parties to settle 
their disputes mutually rather than having decisions imposed on them.
61
 
 
A significant improvement made in the 2006 amendments was the requirement that anyone 
wishing to seek dispute resolution services from the BCCM Office provide evidence that an 
attempt to resolve the dispute internally had already been made.
62
 The BCCMA gives the 
power to the Commissioner to reject any application for conciliation or adjudication if this 
condition is not fulfilled.
63
 Another improvement made by these amendments was the 
introduction of a departmental conciliation process.
64
 The effects of these improvements on 
the overall dispute resolution process will be discussed further under the topics of internal 
resolution, conciliation, mediation and adjudication. The next section briefly describes the 
functions and the powers of the Commissioner for Body Corporate and Community 
Management in Queensland. 
 
6.3.2 The Commissioner for Body Corporate and Community Management 
(Commissioner) 
 
Chapter Six of the BCCMA creates the Commissioner for Body Corporate and Community 
Management (the Commissioner) for the purpose of providing education and information 
services to those involved in community titles schemes and to provide dispute resolution 
                                                          
60
  In 2006, the BCCMA had undergone amendments solely for improving the dispute resolution processes. See 
Queensland, Parliamentary Debates Legislative Assembly 11 October 2006 at 68 -71. (Hon. MM Keech, 
Minister of Tourism, Fair Trading and Wine Industry Development).  
61
  See Queensland, Parliamentary Debates Legislative Assembly 11 October 2006 at 68 -71. (Hon. MM Keech, 
Minister of Tourism, Fair Trading and Wine Industry Development). 
62
  Ibid. See also BCCMA, s 241(1)(c), s 239A(f) and 239B(f). 
63
  Ibid. See also BCCMA, s241(c) and (d).  
64
  Ibid. BCCMA, Part 5A, s 252A – s 252L. 
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processes.
65
 In carrying out the responsibilities of providing education and information 
services to the body corporate, lot owners and other interested parties in community titles 
schemes, the Commissioner through the BCCM Office holds seminars, publishes high quality 
information products and provides information services via telephone calls.
66
 According to 
the BCCM Office, more than 25,000 calls are received yearly from various parties having an 
interest in the community titles schemes and almost half of them are lot owners.
67
 The top 
issues raised by the callers concern the roles and powers of the body corporate committees, 
maintenance and improvements of private units in community titles buildings, general 
meetings and by-laws.
68
 
 
Other than providing information services, the BCCM Office is also responsible for 
providing dispute resolution services. However, the Commissioner is not involved personally 
in the dispute resolution processes offered by the BCCM Office. The processes are handled 
independently by departmental conciliators and adjudicators attached to the BCCM Office to 
avoid bias and any conflict of interest. Prior to the introduction of the BCCMA, dispute 
resolution processes in the strata scheme were managed by a referee.
69
 The referee was given 
broad powers by the 1980 Act to receive applications for dispute resolution, to provide advice 
to disputing parties, to adjudicate the disputes and to issue orders against the disputing 
parties.
70
 
 
                                                          
65
  BCCMA, s 226-302; See also Wallace, above note 147 at 516-517; See also Everton Moore et al, above note 
3 at 8-9. 
66
  Common Ground, Issue 5, October 2010. Newsletter published by the Commissioner for Body Corporate and 
Community Management Office (BCCM Office).   
67
  Ibid. 
68
  Ibid. 
69
  Wallace, above note 56 at 517. 
70
  Ibid. 
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The BCCMA also provides detailed procedures on dispute resolution processes for 
community titles disputes in Queensland. The legislation provides that lot owners, bodies 
corporate or anyone who has rights and obligations under the BCCMA may apply to the 
Commissioner (Qld) for their dispute to be resolved.
71
 On receiving an application for dispute 
resolution, the Commissioner must consider whether attempts to resolve the dispute internally 
have been made by the disputing parties.
72
 This requirement is in line with the need for self-
management, self-regulation and self-resolution created by strata title systems.
73
 According to 
the Fact Sheet on Self Resolution provided by the BCCM Office, “internal dispute resolution 
includes any reasonable endeavour or step taken to attempt to resolve an issue in dispute.”74 
Examples of internal dispute resolution processes include communication between the 
parties, written complaints to the committee or moving a motion during the Annual General 
Meeting (AGM) of the body corporate.
75
 
 
Self-resolution by way of an internal dispute resolution process is encouraged by the 
BCCMA due to its many advantages to the disputing parties as well as to the strata 
community as a whole.
76
 Internal processes can prevent the escalation of a minor dispute into 
a major conflict. Internal dispute resolution processes also encourage positive communication 
between the parties which can contribute to good neighbour relations, and they are also the 
cheapest and quickest way to dispose of a strata scheme dispute.
77
 The BCCM Office also 
encourages the body corporate to establish an internal dispute resolution process as good 
                                                          
71
  BCCMA, s 227(a)-(h). 
72
  BCCMA, s 239A(f) and s 239(B)(f).  
73
 Lisa Toohey and Daniel Toohey, ‘Achieving Quality Outcomes in Community Titles Disputes: A Therapeutic 
Jurisprudence Approach’ (2011) 37 Monash University Law Review 298 at 315; Practice Direction 23on Internal 
Dispute Resolution, <www.justice.qld.gov.au/bccm.>  Accessed on 28
th
 July 2012 
74
  Practice Direction 23, ibid. 
75
  Ibid. 
76
  Queensland, Parliamentary Debates Legislative Assembly 11 October 2006 at 68 -71.(Hon. MM Keech, 
Minister of Tourism, Fair Trading and Wine Industry Development); See also Wallace, above note 56 at 517. 
77
  Fact Sheet on Self Resolution, <www.justice.qld.gov.au/bccm> accessed on 21th August 2012. 
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practice.
78
 Practice Direction 23 issued by the BCCM Office provides examples of steps that 
can be taken by the body corporate in assisting internal dispute resolution. They include 
appointing a committee member to be the coordinator for dispute resolution, providing 
dispute resolution guidelines to all members, and conducting an informal or formal meeting 
or mediation between the disputing parties.
79
 If internal dispute resolution processes fail, then 
the parties may submit an application to the Commissioner (Qld) for the dispute to be 
resolved by way of conciliation or adjudication.
80
 
 
The BCCMA provides six different types of dispute resolution processes such as department 
conciliation, dispute resolution centre mediation, specialist mediation, specialist conciliation, 
department adjudication and specialist adjudication.
81
 Upon considering all the information 
provided in the application forms and the written submissions of the parties, the 
Commissioner makes recommendations as to the suitable dispute resolution process for that 
application.
82
 This process is referred to by the BCCMA as case management.
83
 
 
The Commissioner may also reject any application for conciliation or adjudication if the 
application does not fulfill the requirements of the BCCMA. There are several circumstances 
where the Commissioner (Qld) may reject an application for a dispute resolution process.
84
 
These include for remedies sought by the applicant that are outside the jurisdiction of a 
dispute resolution officer,
85
 or when the application is not appropriate for conciliation,
86
 or 
                                                          
78
  Practice Direction 23on Internal Dispute Resolution, <www.justice.qld.gov.au/bccm.>  Accessed on 28
th
 July 
2012 
79
  Ibid. 
80
  BCCMA, s 239A and 239B 
81
  BCCMA, s 248(3) (a-f). 
82
  BCCMA, s 240(1) and (2), s 251 and s 252.See also Wallace, above note 56 at 524; See also Fact Sheet on 
Adjudication, published by OCBCCM, <www.justice.qld.gov.au/bccm> accessed on 21st August 2012. 
83
  Wallace, ibid. 
84
  BCCMA, s 241(1) and (2). 
85
  BCCMA, s 241(1)(a).   
86
  BCCMA, s 241(1)(b). 
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when the parties have made no reasonable attempt to resolve the dispute internally.
87
 The 
Commissioner may also dismiss an application if the Commissioner is satisfied that the 
dispute should be dealt with by another forum such as a court or tribunal of competent 
jurisdiction.
88
 The Commissioner may also dismiss an application if the disputing parties 
agree for the dispute to be resolved by an alternative process.
89
 
 
6.3.3 Conciliation and Mediation 
Upon receiving an application for conciliation, the Commissioner considers the information 
provided by the applicant in the prescribed form before making a decision on whether the 
dispute is appropriate for conciliation.
90
 However, the Commissioner may also make 
recommendation for the dispute to be mediated by a mediator appointed by a dispute 
resolution centre under the Dispute Resolution Centres Act 1990.
91
 In certain disputes, the 
Commissioner may also recommend that the disputes be mediated by a specialist mediator.
92
 
However, such recommendation is subject to the agreement of the parties in terms of the 
costs and other procedures.
93
 Specialist mediation is voluntary and the parties may be 
represented by an agent.
94
 Mediation by a specialist mediator is just an option and it does not 
affect the right of the parties to any remedy provided by the BCCMA.
95
 The Commissioner 
                                                          
87
  BCCMA, s 241(1)(c) and (d). 
88
  BCCMA s 250(2). 
89
  BCCMA s 250(3). 
90
  BCCMA, s 242A. 
91
  BCCMA, s 253-256. Mediation can be defined as “a process in which the participants to a dispute, with the 
assistance of a dispute resolution practitioner (the mediator) identify the disputed issues, develop options, 
consider alternatives and endeavour to reach an agreement. The mediator has no advisory or determinative role 
in regard to the content of the dispute or the outcome of its resolution, but may advise on or determine the 
process of mediation whereby resolution is attempted. Mediation may be undertaken voluntarily, under a court 
order, or subject to an existing contractual agreement.”See National Alternative Dispute Resolution Advisory 
Council (NADRAC) Australia (2003), Dispute Resolution Terms: The Use of Terms in (Alternative) Dispute 
Resolution, <http://www.nadrac.gov.au> at 9 accessed on 18
th
 June 2013.  
92
  BCCMA, s 256(a)(i).  
93
  BCCMA, s 257. 
94
  BCCMA, s 260-261.  
95
  BCCMA, s 260(3). 
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may also recommend that any application for adjudication be referred to departmental 
conciliation first before any adjudication process can take place.
96
 
 
Under the BCCMA, conciliation is a negotiation process facilitated by a conciliator who is a 
qualified mediator. Conciliation is similar to mediation in many aspects. The only difference 
between conciliation and mediation is that the conciliator in a conciliation process may play a 
greater role in assisting the parties to reach a solution and the conciliator may propose 
solutions for the parties to adopt.
97
 Departmental conciliation processes under the BCCMA 
are provided by a departmental conciliator with the objective of resolving the disputes 
expeditiously with little formality.
98
According to Wilson, departmental conciliation provided 
by the BCCM Office is generally conducted either by teleconference or face to face 
meeting.
99
 
 
A conciliator will normally facilitate discussions between the parties to a dispute by 
encouraging open and honest discussions between them.
100
 The conciliator however is 
ethically required to remain unbiased and impartial during the discussion.
101
 The conciliator’s 
role is to help the parties identify the issues and to explain the application of the law on those 
issues.
102
 The significant role of a conciliator is to facilitate options that may resolve the 
issues in any way that complies with the legal framework of the BCCMA.
103
 Upon resolution 
of a dispute, the parties may sign a mutually acceptable agreement which is however not 
                                                          
96
   Fact Sheet on Adjudication, <www.justice.qld.gov.au/bccm> accessed on 21st August 2012.  
97
   Wallace, above note 56 at 524. 
98
   BCCMA, s 252A. 
99
   During 2011/2012 period, a total of 160 conciliation processes were conducted face to face and 359 
conciliation processes were conducted by teleconference. The statistics were provided by Mrs. Jane Wilson, 
Manager, Conciliation Services, BCCMOffice to the writer on 17
th
 July 2012.  
100
  BCCMA, s 252B(a).  
101
  BCCMA, s 252B(b). See also Common Ground, Issue 1, July 2008. See also Issue 8, April 2012.   
102
  BCCMA, s 252B(c). 
103
  BCCMA, s 252B(d) and s 276(5). 
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enforceable under the BCCMA.
104
 Alternatively, the agreed parties may request such 
agreement to be made in the form of a consent order issued by an adjudicator in order to 
make the agreement binding on the parties and enforceable in court.
105
 
 
According to the BCCM Office, conciliation processes have proven to be beneficial in 
assisting the disputing parties to arrive at mutually agreeable terms.
106
 Statistics collected 
since its introduction in April 2006 and up until June 2013 indicate that the BCCM Office has 
received a total of 3245 applications for conciliation.
107
 In the period of 2012/2013, a total of 
517 disputes have been received by the BCCM Office for conciliation and a total of 499 
applications have been finalised with various outcomes.
108
 106 disputes were withdrawn and 
from the remaining number of disputes, 198 disputes have been resolved with full agreement 
signed by the parties.
109
According to the statistics for the financial year 2012/2013, out of 
499 applications for conciliation that have been finalised, 165 disputes were concerning 
various breaches of the by-laws such as animals and vehicles, 117 disputes were concerning 
maintenance issues and 21 disputes were about nuisance related incidents such as noise.
110
 
Even though all parties that attended a conciliation process may not have reached a mutual 
agreement, conciliation has nevertheless proven to be beneficial to the disputing parties as it 
provides educational inputs and special knowledge on the workings of the legislation and 
living in community titles schemes to prevent any future disputes. 
 
 
                                                          
104
  BCCMA, s 252I(3) and (4). 
105
  BCCMA, s 252I (5), 266A. 
106
  Wilson, above note 99. Statistics for 2012/2013 was received by email from Mr. Daniel Toohey, Adjudicator 
at the BCCM Office (Qld) on 25
th
 July 2013. 
107
  Ibid. 
108
  Toohey, above note 106. 
109
  Ibid. 
110
  Ibid. 
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6.3.4 Adjudication 
If a conciliation process fails to resolve a dispute between parties, the Commissioner may 
recommend for the dispute to be adjudicated by a departmental adjudicator.
111
 In the context 
of the BCCMA, the adjudication process does not include a hearing but will generally be 
determined on the papers.
112
 Only in certain circumstances may the adjudicator conduct a 
teleconference or face to face meeting with the parties.
113
 Even though the adjudicator does 
not generally conduct oral hearings, they are given wide powers by the BCCMA to 
investigate the case, including the power to request additional information from the parties or 
any other party that can assist with the case. The adjudicator may also inspect the relevant 
site.
114
 The adjudicator, however, is prohibited from meeting or speaking to the parties 
individually in order to avoid any form of bias.
115
 
 
The decision of the adjudicator comes in the form of a written order and is sent to all 
parties.
116
An adjudicator may make an order where the matter relates to contraventions of the 
statute or the community management statement, the exercise of rights and powers, or the 
performance of duties under the BCCMA or the community management statement or 
contractual matter involving body corporate manager, service contractor or letting 
agent.
117
Among the types of disputes resolved by adjudicators during the period of July 2012 
to June 2013 were disputes concerning maintenance, general meetings, breaches of the by-
                                                          
111
  Adjudication is a process in which parties present arguments and evidence to a dispute resolution 
practitioner (the adjudicator) who makes a determination which is enforceable by the authority of the 
adjudicator. The most common form of internally enforceable adjudication is determination by state authorities 
empowered to enforce decisions by law (for example courts, tribunals) within the traditional judicial system. See 
NADRAC, above note 91.  
112
  Clause 21 of Practice Direction 13 on Adjudication Process; Wallace, above note 56 at 527. 
113
  Clause 21 of Practice Direction 13 on Adjudication Process. 
114
  BCCMA, s 269(2). 
115
  Clause 23 of Practice Direction 13 on Adjudication Process. 
116
  Clause 24 of Practice Direction 13 on Adjudication Process. 
117
  BCCMA, s 276(1); See also Wallace, above note 56 at 529. 
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laws especially those relating to animals and vehicles, access and return of records and 
nuisance.
118
 
 
The BCCMA provides exclusivity to the Commissioner for dispute resolution.
119
 This means 
that any disputes pertaining to community titles in Queensland that come under the BCCMA 
must be resolved by a dispute resolution process provided by the statute.
120
 However, if the 
dispute is complex by nature, the BCCMA provides for the dispute to be resolved by a 
specialist adjudicator or by the Queensland Civil and Administrative Tribunal (QCAT) in its 
original jurisdiction.
121
 The decision of a specialist adjudicator or of QCAT is appealable to 
an appeal tribunal.
122
  In normal circumstances, an appeal from the decision of an adjudicator 
can only be made to QCAT on a question of law.
123
 
 
In conclusion, the above discussion has shown that statutory dispute resolution processes for 
strata titles schemes based on Alternative Dispute Resolution (ADR) and adjudicative 
approaches have been successfully established in Queensland since 1997. These processes 
such as conciliation, mediation and adjudication promote satisfactory, affordable and fairly 
quick dispute resolution among the owners, bodies corporate and people affected by the 
provisions ofthe BCCMA. ADR processes implemented by the BCCM Office, particularly 
                                                          
118
  Statistics for Adjudication provided by the BCCM office.Above note 106. 
119
  BCCMA, s 229. See also James v Body Corporate for Aarons Community Titles Scheme 11476 [2004] 1 Qd 
R 386. See also Finance Group Pty Ltd v Mytan Pty Ltd [2003] Qd R 374. Wallace, above note 56 at 518. 
120
  Wallace, ibid at 518-519. 
121
  QCAT is a tribunal established by the Queensland’s Parliament under the Queensland Civil and 
Administrative Tribunal (QCAT) Act 2009.See also Wallace, above note 56 at 518-519. A complex dispute is a 
dispute concerning an application for the adjustment of lot entitlements under s 48 of the BCCMA or a review 
of terms of a service contract under s 133 of the BCCMA or the transfer of a letting agents management rights 
under s 149A of the BCCMA or a contractual matter relating to the engagement of a person as a body corporate 
manager or caretaking service contractor or the authorisation of a letting agent under s 149(b) of the BCCMA or 
a review of an exclusive use by-law under s 178 of the BCCMA. See the definition of “complex dispute” in the 
Dictionary, Schedule 6 of the BCCMA. 
122
  Wallace, above note 56 at 519. 
123
  BCCMA, s 289(2). 
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conciliation, may have many therapeutic effects on disputing parties in community titles 
schemes in Queensland.
124
 
 
Conciliation and other therapeutic processes that encourage communication and participation 
of the parties in the whole processes can produce higher satisfaction in the parties, encourage 
compliance and reduce repeated disputes.
125
 Further, better understanding of the provisions 
and the nature of community titles living acquired during a conciliation process can enhance 
the psychological functioning of the parties and may result in a transformation in 
behaviour.
126
 The success of conciliation processes facilitated by the BCCM Office has 
received wide acknowledgment by those who have gone through the process.
127
 The 
processes have also encouraged effective dispute resolution in terms of increased number of 
agreeable outcomes.
128
The next section discusses the dispute resolution processes in Florida, 
the United States. 
 
6.4 DISPUTE RESOLUTION PROCESSES FOR CONDOMINIUM DISPUTES IN 
FLORIDA, THE UNITED STATESOF AMERICA 
 
While there are many jurisdictions in the United States that can be looked to for best practice, 
Florida is regarded as one of the most advanced jurisdictions in the country on condominium 
titles.
129
According to Ross-Harrington, the Florida Condominium Act is one of the earliest 
                                                          
124
  Toohey and Toohey, above note 73 at 308. 
125
  Toohey and Toohey, ibid; Baum, above note 7 at 936. 
126
  Toohey and Toohey, ibid, at 310-312; Nathan K. Dedino‘When Fences Aren’t Enough: The Use of 
Alternative Dispute Resolution to Resolve Disputes between Neighbours (2002) 18 Ohio State Journal of 
Dispute Resolution 884 at 898. 
127
  A survey on participants of conciliation revealed that 75% of respondents were willing to recommend 
conciliation process as a means of resolving future disputes while 90% of the respondents agreed that the 
application was dealt in timely manner. Common Ground, Body Corporate and Community Management 
Newsletter, Issue 1, July 2008.   
128
  Queensland, Parliamentary Debates Legislative Assembly 11 October 2006 at 68. (Hon. MM Keech, 
Minister of Tourism, Fair Trading and Wine Industry Development). 
129
  Jonathan D. Ross-Harrington, ‘Property Forms in Tension: Preference Inefficiency, Rent-seeking; and the 
Problem of Notice in Modern Condominium (2009) Yale Law and Policy Review 188 at 217. 
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and most comprehensive statutes in the United States.
130
 The approach taken by the Florida 
courts in cases involving condominium governance for example has been cited with approval 
by courts in other states in the United States for its “better reasoned approach to the problem 
of condominium governance generally.”131 This section provides an overview of legislative 
development for condominium titles in Florida. However, focus is given to the statutory 
dispute resolution processes for condominium disputes with reference to court cases where 
relevant. Statutory dispute resolution under the Florida Condominium Act is comprised of 
educational resolution, non-binding arbitration and mediation. Parties are also given the 
freedom to bring their disputes to court for resolution. 
 
6.4.1 Legislative background 
The Florida Condominium Act(Condominium Act) was enacted in 1963 as a means to 
provide statutory recognition on air right conveyances in Florida.
132
 The Condominium Act is 
basically an enabling statute which allows the development of condominiums.
133
 At the time 
the legislation was introduced, Florida was experiencing robust economic growth and its 
tourism industries were booming.
134
 The increase in population caused great demand for 
residential buildings. In a short period of time, various problems beyond the provisions of the 
                                                          
130
  See Ross-Harrington, ibid at 217; See Cathy Sherry ‘The New South Wales Strata and Community Titles 
Acts: A Case Study of Legislatively Created High Rise and Master Planned Communities’ (2009) 1(2) 
International Journal of Law in the Built Environment 130 at 132. 
131
  David E. Grassmick ‘Minding the Neighbours’ Business: Just How Far Can Condominium Owners’ 
Associations Go in Deciding Who Can Move into the Building’ (2002) University of Illinois Law Review 185 at 
196-197. 
132
  Fla. Stat. §708.101; See Steven A. Williamson and Ronald J. Adams, ‘Dispute Resolution in 
Condominiums: An Exploratory Study of Condominium Owners in the State of Florida’ (1987) at 24, 
<http://dc.clfge.org/fl_publications/37> accessed on 17
th
 July 2011; See also Poliakoff, above note 8 at 474; 
Condominium Living in Florida, publication by Department of Business and Professional Regulation, Division 
of Florida Land Sales, Condominium and Mobile Homes, <http://condo-fraud-
litigation.com/pdf/Beltlaw.condominium%20living.pdf> accessed on 15
th
 June 2011. “Condominiums and the 
forms of ownership interests therein are strictly creatures of statute.” SeeWoodside Villa Condominium 
Association v Jahren, 806 So.2d 452 (Fla. 2002). 
133
  Joseph E. Adams ‘Community Associations: 1998 Survey of Florida Law’ (1998) 23 Nova Law Review 65 
at 66. See also White Egret Condominium Inc. v Franklin, 379 So.2d 346 (Fla. 1979); Suntide Condominium 
Association v Division of Florida Land Sales & Condominiums, 463 So.2d 314 (Fla. 1
st
 DCA 1984); Winkelman 
v Toll, 661 So.2d 102 (Fla. 4
th
 DCA 1995). 
134
  Poliakoff, above note 8 at 474. 
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Condominium Act started to affect the quality of living promised by condominium 
development.
135
 Due to many various weaknesses and shortcomings in the earlier legislation, 
the Condominium Act was rewritten in 1976 (the chapter was also renumbered from 711 F.S. 
to 718 F.S) with the objective of addressing operational problems and other areas of 
conflict.
136
 The revised Condominium Act was made effective on January 1
st
 1977. Since 
then, various amendments have been made to the Condominium Act, the latest in 2011.
137
 
 
Provisions about dispute resolution processes for condominium disputes are provided in the 
Condominium Act.
138
 The relevant provisions of the Condominium Act should then be read 
together with Chapter 61B-15 through Chapter 61B-25, Chapter 61B-45 and Chapter 61B-50 
of the Florida Administrative Code (FAC).
139
 Chapter 61B-20 of the FAC provides 
obligations and resolution guidelines for developers and Chapter 61B-21 provides 
condominium resolution guidelines for unit owner controlled associations. Chapter 61B-25 
provides rules on volunteer and paid mediation. Chapter 61B-45 and Chapter 61B-50 provide 
rules on dispute resolution process between unit owners and their association through 
arbitration. 
 
The Condominium Act and other related administrative rules found in related FAC chapters 
are enforced by the Division of Florida Land Sales, Condominiums and Mobile Homes (the 
Division) under the Department of Business and Professional Regulation (DBPR).
140
 The 
                                                          
135
  Ibid at 473. 
136
  Adams, above note 136 at 66; See also Peter M. Dunbar, The Condominium Concept, (12
th
 Edition, 
Pineapple Press Inc. Sarasota, Florida, 2011-2012), Chapter 13 at 2. 
137
  The Florida Senate, 2011 Summary of Legislation Passed, Committee on Regulated Industries, 
<http://www.flsenate.gov/Committees/BillSummaries/2011/html/1195RI> accessed on 19th June 2013.  
138
  See Fla. Stat. §708.101 and §718.102. 
139
  See Notice to Recipient, Florida Administrative Code, Chapter 61B-15 through 25, 45 and 50 published by 
Department of Business and Professional Regulation, Division of Florida Condominiums, Timeshares and 
Mobile Homes.  
140
  See Part V of the Condominium Act. The Division is given the power to enforce the provisions of the 
Condominium Act and the corresponding administrative rules related to residential condominiums. See Fla. 
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Division handles complaints with regard to any breach under the Condominium Act and its 
corresponding administrative rules.
141
 One of the Division’s primary objectives is handling 
complaints. The approach taken by the Division in handling complaints is through 
educational resolution as provided by Chapter 61B-20 and 61B-21 of the FAC. Another 
important objective of the Division is providing dispute resolution processes such as 
mandatory non-binding arbitration. 
 
Condominium disputes are becoming an endemic feature of condominium living in 
Florida.
142
 Previously, neighbour disputes and any other disputes in the condominium were 
resolved only through court litigation.
143
 However, as has been found in other jurisdictions, 
resolving condominium disputes through the court was not only costly, it was also lengthy, 
protracted and brought bad publicity to the condominium scheme which could eventually 
affect the property value of the scheme.
144
 Taking neighbour disputes to court also affects the 
                                                                                                                                                                                    
Stat.§718.501(1) and §718.509. The Division is also given the power to enforce provisions of Chapter 719, the 
Cooperative Act. The jurisdiction of the Division is determined by the status of the condominium. If turnover 
has not occurred, the division has complete jurisdiction to investigate complaints and enforce compliance (refers 
to associations controlled by developer, bulk assignee or bulk buyer pursuant to Part VII of Chapter 718. If 
turnover has occurred (refers to associations controlled by unit owner), the Division only has the jurisdiction to 
investigate complaints relating to finance, elections and access to records. See also Condominium Living in 
Florida, above note 135.   
141
  “The Division may enforce and ensure compliance with the provisions in the Condominium Act and the 
rules relating to the development, construction, sale, lease, ownership, operation and management of residential 
condominium units.” See Fla. Stat.§718.501(1). 
142
  There are three kinds of disputes that commonly found in condominiums. First is the inter-personal dispute 
between the owners, second is the dispute within the Condominium Association Board and thirdly dispute 
between condominium board members and a unit owner or some of the unit owners. Issues such as management 
and maintenance of the building, restrictions on pet and children, hurricane shutters, racial discrimination and 
enforcement of the by-laws are some examples of common disputes in condominiums in Florida. See “Condo 
Conflicts in Florida” <http://floridacondomediation.com/> accessed on 14th August 2012; See also Dunbar, 
above note 136 at 319, 323-324. An empirical study on condominium living in Florida revealed that conflict in 
condominiums revolves around problem with other residents, unexpected financial demands, internal power 
struggles, developer problems and violations of owner constitutional rights. See Williamson and Adams, above 
note 132 at 101. 
143
  The State of Florida first introduced arbitration as alternative to court litigation in 1976 through 
Condominium Act. Comprehensive new procedures for mediation were also incorporated in the Act in 1997. See 
Fla. Stat. §718.1255(4)(a) and §718.1255(4)(e); See also Dunbar, above note 136 at 309. 
144
  Baum, above note 7 at 916-922; Amy Beasley, ‘The Road Not Often Taken: Alternative Dispute Resolution 
for Common Interest Communities in North Carolina’ (2007-2008) 30 Campbell Law Review 315 at 321. 
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sense of community in the neighbourhood.
145
 In order to overcome the cumbersome process 
of court litigation for condominium dispute resolution, the Florida Legislature identified an 
alternative forum to court litigation.
146
 The Legislative findings and intent are then 
promulgated in the Condominium Act: 
 
§718.1255 Alternative dispute resolution; voluntary mediation; 
mandatory nonbinding arbitration; legislative findings. – 
(3) LEGISLATIVE FINDINGS – 
(a) The Legislature finds that unit owners are frequently at a disadvantage 
when litigating against an association. Specifically, a condominium 
association, with its statutory assessment authority, is often more able to 
bear the costs and expenses of litigation than the unit owner who must rely 
on his or her own financial resources to satisfy the costs of litigation against 
the association.   
 
(b) The Legislature finds that alternative dispute resolution has been 
making progress in reducing court dockets and trials and in offering a more 
efficient, cost-effective option to court litigation. However, the legislature 
also finds that alternative dispute resolution should not be used as a 
mechanism to encourage the filing of frivolous or nuisance suits. 
 
                                                          
145
 According to Beasley, if dispute in a common interest community (CIC) goes to court, the CIC’s sense of 
community may be seriously damaged. (CIC refers to various types of residential developments including 
condominiums). See Beasley, above note 144 at 323. 
146
  Fla. Stat. §718.1255(3)(b). 
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(c) There exists a need to develop a flexible means of alternative dispute 
resolution that directs disputes to the most efficient means of resolution.
147
 
(d) The high cost and significant delay of circuit court litigation faced by 
unit owners in the state can be alleviated by requiring nonbinding 
arbitration and mediation in appropriate cases, thereby reducing delays and 
attorney’s fees while preserving the right of either party to have its case 
heard by a jury, if applicable, in a court of law. 
 
6.4.2 Educational Resolution 
Condominium living is a highly regulated neighbourhood system where unit owners and 
condominium associations have specific statutory rights, duties and responsibilities.
148
 
Similar to other common law jurisdictions, the rules and regulations of the strata building 
such as the declaration of condominium, the by-laws, the policy statements and the resolution 
of procedures are created to govern the rights and obligations of everyone involved in the 
condominium while at the same time controlling and managing the use and enjoyment of the 
common elements and the individual units in a condominium scheme.
149
 A condominium 
system is a complex, interdependent social system regulated by restrictive rules and 
regulations. Most of the unit owners and board members may face difficulty in understanding 
technical and procedural aspects of the condominium law and management aspects of the 
building.
150
 
 
                                                          
147
  Due to the flexibility of alternative dispute resolution methods compared to court litigation in resolving 
condominium disputes, nonbinding arbitration and mediation may be applied in resolving condominium 
disputes Fla. Stat. §718.1255(3)(d). 
148
  Dunbar, above note 136 at 4-6. 
149
  Ibid at 1-19. 
150
  Rule 61B-21.001(2),FAC. 
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In order to facilitate the smooth operation of the condominium system in Florida, the 
Division statutorily recognises that “associations controlled by unit owners are run by 
volunteers who are lay people without in depth knowledge about the complexity of the 
condominium law and administrative structure of the condominiums.”151 To overcome this 
issue, the statute orders that any breach of the rules to be addressed by way of “educational 
resolution.”152 Any complaint against the association by unit owners will be handled by the 
Division according to the severity of the breach, and identified as a minor or major 
violation.
153
 If a minor violation by the association is identified and reported to the Division, 
the Division will then review the matter, contact the association for further information and 
provide the association with educational materials to assist it in addressing the subject matter 
of the complaint. In the end, the Division will inform the complainant about the educational 
resolution and the file is closed.
154
 
 
If there is a complaint with regard to any major violation by the association, the Division, 
after being satisfied that a statutory or rule violation has taken place, will then issue a 
warning letter to the association.
155
 The issuance of a warning letter is intended to give the 
association reasonable time to rectify the violation.
156
 For the purpose of promoting 
educational resolution, the Division will assist the association to achieve compliance.
157
 If 
educational resolution fails, the complainant will be informed about other forms of dispute 
                                                          
151
  Rule 61B-21.001(2) FAC. 
152
  Rule 61B-21.001(2) FAC. 
153
  Rule 61B-20.006(7)(a) and (b) FAC.  
154
  A minor violation includes failure to allow unit owners access to official records, failure to respond to unit 
owner’s letter of inquiry, and failure to properly fill a vacancy on the board. See Rule 61B-21.003(7)(a) FAC on 
the list of minor violations.    
155
 Rule 61B-21.002(4) FAC. See also Rule 61B-21.003(7)(b) FAC. on the list of major violations. A major 
violation includes failure to properly propose and adopt annual budgets, failure to notice and hold annual 
meetings, and failure to properly conduct elections. Major violations are also addressed through educational 
resolution. However, the association is still required to respond to the query and take corrective action. Repeated 
violations will generally result in an enforcement resolution including imposition of penalties against the 
association. The Division may seek penalties up to $5000 for major violation and up to $2,500 for repeated 
minor violation. See Condominium Living in Florida, above note 132.    
156
  Rule 61B-21.002(3) FAC. 
157
  Rule 61B-21.002(2) FAC. 
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resolution including alternative dispute resolution process such as mediation or non-binding 
arbitration.
158
 
 
Educational resolution has been identified as an effective way of resolving disputes between 
unit owners and the condominium association. The Division will always resort first to an 
educational approach by providing guidance to the condominium association as an initial 
response to complaints. Only when the advice and the notices have been ignored by a 
condominium association, will the Division resort to fines and punishments. However, the 
Division is restricted to imposing fines not exceeding $5,000 per violation. The division may 
also apply to the circuit court for the enforcement of its notices.         
 
6.4.3 Mediation 
The Condominium Act encourages an internal dispute resolution process for any disputes 
related to condominiums. This process covers a wide range of disputes involving unit owners 
and the association.
159
 Section 718.1225(4)(b) of the Condominium Act, for example, 
provides that any filing of a petition for mandatory non-binding arbitration must be 
accompanied with proof that the respondent has been provided with advance written notice of 
the specific nature of the dispute and a demand for relief.
160
 The petitioner should also 
provide considerable opportunity for the respondent to comply or provide the relief.
161
 Even 
though this provision does not specifically mention internal dispute resolution processes, 
statutory requirements for prior communication between the disputants provide good 
opportunity for the parties to resolve their disputes internally.
162
 
                                                          
158
  Rule 61B-21.002(4) FAC. 
159
  Fla. Stat.§ 718.1255(1)(a)-(b). 
160
  Fla. Stat.§ 718.1255(4)(b). 
161
  Fla. Stat.§ 718.1255(4)(b). 
162
  The by-laws must also include a provision for arbitration as an internal dispute resolution mechanism. See 
Fla. Stat. §718.112(2)(1). See also Dunbar, above note 136 at 307.   
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One of the most common and popular internal dispute resolution approaches for 
condominium disputes is mediation. Rule 61B-25.001 of the FAC defines mediation as: 
 
A process whereby a neutral third party acts to encourage and facilitate the 
resolution of a dispute between two or more parties. It is an informal and 
non-adversarial process with the objective of helping the disputing parties 
reach a mutually acceptable and voluntary agreement. In mediation, 
decision making authority rests with the parties. The role of the mediator 
includes, for example, assisting the parties in identifying issues, fostering 
joint problem-solving and exploring settlement alternatives. 
 
There are many advantages of mediating condominium disputes among neighbours.
163
 One of 
the advantages is that the informal process provides a suitable atmosphere for condominium 
neighbours to resolve their misunderstandings.
164
 Since condominium living involves 
continuous relationships between neighbours, mutual and peaceful dispute resolution may 
increase a sense of community among the condominium members through effective 
communication and better understanding of the condominium living concept.
165
 
 
In mediation, the disputing parties are given the freedom to decide for settlement. The 
mediator, as a neutral third party is required to facilitate negotiation and discussion between 
the parties. The mediator is not allowed to provide or order resolution. “Parties self- 
                                                          
163
  G. Stephen Elisha and Tracey S. Wiltgen ‘Resolving Condominium Disputes: Mediation Works’ (2006) 
Hawaii Bar Journal (Haw. B.J.)12 at 15; See also ‘Using Mediation to Solve Condo Conflicts’ 
<http://floridacondomediation.com/mediation.htm> accessed on 14th August 2012. 
164
  “Mediation is an excellent means of providing the parties with an opportunity to come together in a non-
adversarial setting under the guidance of an expert at dispute resolution to determine if they can agree to a 
solution of their dispute without the need of a full blown court trial and all the baggage and risk such trial 
involves.” Anstead J., Semiconductors, Inc. v Golasa, 525 So. 2d 519 (Fla. 4th. Dist. Ct. App. 1988).  
165
  Elisha and Wiltgen, above note 163 at 15. 
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determination” is important in the mediation process because mediation provides the parties 
with the opportunity to sit together, to share information, to communicate their views and 
perspectives, and express their wishes.
166
 Through such an open and sincere communication 
process, the disputing parties come to understand each other and the way is paved for mutual 
agreement. Such a process can also mend the relationship between parties who are 
neighbours.
167
 
 
Mediation also costs less compared to other dispute resolution processes such as arbitration 
or court litigation. The Condominium Act and the associated administrative rules provide 
information regarding volunteer and paid mediators including the registration process for 
mediators.
168
 To ensure voluntary mediation offers a cheaper dispute resolution process, 
voluntary mediators are prevented by the law from receiving any compensation from the 
disputing parties for the services they have provided.
169
 Another advantage of mediation 
process in Florida is that the parties are not prevented from seeking any relief from the court 
if the mediation process fails. Among the condominium disputes that are suitable for 
mediation include infringement of space, miscommunication with the Board or disputes 
involving emotional or quality of life such as noise, smells or anti-social behaviour.
170
 
 
The use of mediation processes in resolving condominium disputes in Florida has created 
significant opportunities for the parties to achieve therapeutic outcomes. According to 
Shapira, mediation reduces negative psychological effect of litigation, encourages 
                                                          
166
  Fran L. Tetunic ‘Florida Mediation Case Law: Two Decades of Maturation’ (2003) 28 Nova Law Review 87 
at 91 and 110.  
167
  Elisha and Wiltgen, above note 163 at 15. 
168
  Fla. Stat.§ 718.501(1)(l) and Rule 61B-25.002.  
169
  Rule 61B-25.002 (3)(a) of FAC.  
170
  Van der Merwe and Arguelles recognised that the Condominium Act provides for the Director of the 
Association to assess the desirability of using arbitration, conciliation or mediation procedures instead of legal 
proceedings or to submit to non-binding arbitration before seeking court action. See Cornelius Van Der Merwe 
and Luiz Munez Arguelles, ‘Enforcement of Financial Obligations in a Condominium or Apartment Ownership 
Scheme, (2006) 16 Duke J. Com. & Intl L. 129 at 129. 
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participation, promotes fair process, treats disputing parties with dignity and respect, 
improves the relationship between parties and produces an experience of satisfaction.
171
 Two 
most important common grounds of mediation and therapeutic jurisprudence are embedded in 
the principle of autonomy and self-determination and the principle of fairness.
172
 According 
to Shapira: 
 
For therapeutic jurisprudence, growth for autonomy is considered 
therapeutic because it contributes to individual’s development and 
psychological well-being. The values of autonomy and self-determination 
are thus shared by both theories. Another key value of mediation is fairness 
which applies both to the process of mediation and to its outcome. 
Therapeutic jurisprudence attaches great therapeutic value to fair treatment 
of individuals and argues that the feeling of being treated fairly can promote 
individual’s psychological well-being.173 
 
6.4.4 Mandatory non-binding arbitration 
Section 718.1255(4)(a) of the Condominium Act provides that prior to the institution of court 
litigation, a party to the dispute shall petition the Division of Florida Condominiums, 
Timeshares and Mobile Homes of the Department of Business and Professional Regulation 
for non-binding arbitration.
174
 The Division will then review the petition to determine the 
                                                          
171
  Omer Shapira ‘Joining Forces in Search for Answers: The Use of Therapeutic Jurisprudence in the Realm of 
Mediation Ethics’ (2008) 8(2) Pepperdine Dispute Resolution Law Journal 243 at 248-249, 258-259; See also 
Ellen A. Waldman, ‘The Evaluative-Facilitative Debate in Mediation: Applying the Lens of Therapeutic 
Jurisprudence’ (1998) 82 Marq. Law Review 155 at 159-160; Kimberlee K. Kovach ‘The Vanishing Trial: Land 
Mine on the Mediation Landscape or Opportunity for Evolution: Ramifications on the Future of Mediation 
Practice’’ (2005) 7 Cardozo Journal Conflict Resolution 27 at 58-59. 
172
  Shapira, ibid at 253. 
173
 Shapira, above note 171 at 254. See also Nancy A. Welsh. ‘Disputants’ Decision Control in Court Connected 
Mediation: A Promise without Procedural Justice (2002) Journal of Dispute Resolution 179 at 184-185.  
174
  Fla. Stat.§ 718.1255(4)(a); Rule 61B-45.001(2) and (3) of FAC. A petitioner must use DBPR form ARB 
6000-001 to file a petition for mandatory non-binding. If the petitioner is not sure whether the dispute to be 
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existence of a dispute and compliance with the statutory requirements.
175
 Non-binding 
arbitration under the Condominium Act is conducted by arbitrators from the Division of 
Florida Land Sales, Condominiums and Mobile Homes and members of the Florida Bar.
176
 
 
Only specified matters under the Act can be eligible for arbitration. According to Rule 61B-
45.013(2) of the FAC, the only disputes eligible for arbitration are those existing between a 
unit owner or owners and the association or its board of administration. Disputes between or 
among unit owners, or between or among unit owners and tenants are not eligible for 
arbitration.
177
 Such disputes can only be resolved by way of a mediation or arbitration 
process provided through internal dispute resolution mechanisms or through referral to the 
Office of the Ombudsman (the Ombudsman). The rule also provides clearly that a petition 
which involves issues which are moot, abstract, hypothetical, lack the requirements of a 
dispute, or which are made mala fide shall not be accepted for arbitration.
178
 
 
In promoting “self-determination” by the disputing parties, the Condominium Act provides 
that the parties may request that the arbitrator refer the dispute for mediation at any time after 
the petition for the mandatory non-binding arbitration being filed.
179
 At this stage, 
“mediation” is treated as part of a non-binding arbitration process whereby the arbitrator 
assists the parties in selecting a mutually acceptable mediator from an official list of paid and 
volunteer mediators.
180
 Mediation, in this respect, is said to be an integral part of the 
mandatory non-binding arbitration process because any lack of cooperation by any party in a 
                                                                                                                                                                                    
arbitrated comes within the jurisdiction of the Division, the petitioner may file a form ARB 6000-004 requesting 
for the jurisdiction to be determined expeditiously. See Rule 61B-45.001(3) FAC. 
175
  Fla. Stat.§ 718.1225(4)(b) and (c). 
176
  Fla. Stat.§ 718.1255(4). 
177
  Rule 61B-45.013(2) FAC; See also D. Morman and J. Whitcomb, ‘Navigating the Nonbinding Arbitration 
Minefield in Florida’ 1 at 7.  http://www.thelienzone.com/articles/nonbinding_arbitration_Minefield.htm 
accessed on 24th August 2012. The article was published earlier in Florida Bar Journal2007 (Issue 5). 
178
  Rule 61B-45.013(5) FAC. 
179
  Fla. Stat.§ 718.1225(4)(e). 
180
  Fla. Stat.§ 718.1225(4)(f) and §718.501. 
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mediation conference results in the arbitrator imposing sanctions on the party in breach, for 
example, striking of any pleadings filed, entry of an order of dismissal or default and the 
award of costs and attorney fees to the other party.
181
 Further, if the mediator declares that the 
mediation process has failed, the arbitration proceeding terminates and either party may file a 
civil suit in a court of competent jurisdiction.
182
 Arbitration proceedings may however 
continue after the mediation has failed if all parties agree to continue arbitration 
proceedings.
183
 
 
6.4.5 Trial de novo or court litigation 
The arbitration decision is final. However, it does not mean that the dispute resolution 
process is over for the disputing parties.
184
 The disputing parties can still proceed to trial de 
novo within thirty days after the completion of arbitration process.
185
 Trial de novo is like an 
appeal to a court on administrative agency or arbitration decisions.
186
 However, unlike an 
appeal to court, trial de novo is conducted like a fresh trial where the court will consider the 
facts and the evidence.
187
Arbitration decisions under the Condominium Act are deemed final 
and binding if there is no application for a trial de novo by the parties within thirty days after 
the decision was given.
188
 The arbitration decision can also be final and binding on parties if 
they have agreed earlier upon binding arbitration.
189
 In order for a party to enforce the final 
                                                          
181
  Fla. Stat.§718.1225(4)(f). This type of mediation under the Condominium Act may not be regarded as a 
mediation within the NADRAC’s definition, because one essential characteristic of mediation is voluntariness 
of parties without any sanctions imposed in case of non-compliance. See NADRAC, above note 8.  
182
  Fla. Stat.§ 718.1225(4)(h).  
183
  Fla. Stat.§ 718.1225(4)(h).  
184
  Morman and Whitcomb, above note 177 at 8; see also Fla. Stat.§ 718.1225(4).  
185
  Fla. Stat.§ 718.1225(4). 
186
  <http://dictionary.law.com/default.aspx?selected=2163> accessed on 24
th
 August 2012. 
187
  Ibid. 
188
  Fla. Stat.§718.1225(4)(k). 
189
  Fla. Stat.§ 718.1225(4)(k). 
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decision of the arbitrator, an application must be made to the circuit court where the 
arbitration took place.
190
 
 
6.4.6 Office of the Ombudsman 
The Office of the Ombudsman was created in 2004 to complement the role of the Division.
191
 
The purposes of the Ombudsman are to provide education and assistance to condominium 
owners, to act as a liaison between the owners, managers and directors, to resolve complaints 
and to facilitate the voluntary resolution of disputes.
192
 The Office of the Ombudsman only 
resolves minor disputes involving unit owners and the condominium association, unit owners 
and condominium managers or disputes involving unit owners.
193
 The Ombudsman does not 
handle disputes pertaining to by-laws contravention, issues concerning parking, contractual 
disputes, discrimination, maintenance, common elements and violation of condominium 
documents.
194
 Such disputes can either be referred to the Division or to the circuit court.  
 
To summarise: Dispute resolution processes for condominium disputes in Florida provided 
by the Florida Condominium Act encourage resolutions that are mutually agreeable and self-
determined. By acknowledging the complexity of condominium rules and regulations and the 
importance of self-resolution of disputes by the parties, the Florida Legislative Body has 
introduced less formal, inexpensive and expeditious dispute resolution processes through 
educational resolution, voluntary mediation and non-binding arbitration for condominium 
disputes.
195
 However, the provisions regarding alternative processes in the Condominium Act 
                                                          
190
  Fla. Stat.§ 718.1225(4)(m). 
191
  See<http://www.myfloridalicense.com/dbpr/lsc/LSCMHCondominiumsOmbudsmanPowers.html> accessed 
on 26th September 2012; See also Dunbar, above note 136 at 336-337.   
192
  Fla. Stat. §718.5011. 
193
  Fla. Stat.§718.5012. 
194
  See <http://floridacondomediation.com/report.htm> accessed on 14th August 2012.  
195
  For example, the fee for filing a petition for arbitration is only $50. Rule 61B-45.017(1) of FAC. Formal 
rules of evidence is not applicable as in the court proceedings. Hearsay evidence can be admissible but it cannot 
be sufficient in itself to support a finding. See Rule 61B-45.039(5)(a) of FAC. The rule also provides summary 
304 
 
do not take away the rights of anyone to bring a dispute to the circuit court for litigation.
196
 
The next section will then identify the best practices in dispute resolution processes and 
approaches in these three common law jurisdictions that are beneficial and viable for 
implementation in Peninsular Malaysia.  
 
6.5 BEST PRACTICES IN LEADING COMMON LAW JURISDICTIONS – 
SINGAPORE, QUEENSLAND AND FLORIDA 
 
This section highlights best practices in the common law jurisdictions discussed in the 
previous section. The five best practices which have been identified for further elaboration 
are: Educational and information services, self-resolution, mediation, conciliation and an 
inquisitorial approach in the form of adjudication and arbitration processes.    
 
6.5.1 Educational and information services 
Strata titles systems are a relatively new form of property ownership.
197
 This form of property 
ownership is based on a complex system of governance that combines the concept of self-
management, self-regulation and self-resolution.
198
 Strata titles systems make it mandatory 
for the membership of the management body to be given to all unit owners, creating a 
situation where the responsibility of managing the strata building and the assumption of 
liability arising from it, are held collectively by all the unit owners.
199
 The complexities of the 
concept of shared ownership and mutual obligations among the unit owners, the management 
                                                                                                                                                                                    
disposition of the petition if the arbitrator finds no disputed issues of material fact or no meritorious defence. 
See Rule 61-45.030(1)-(4) of FAC. 
196
  Circuit court is the appropriate forum for dispute concerning the levy and collection of fees or assessments; 
enforcement or interpretation of warranties; the status of legal title to a unit or the common elements is 
questionable; the case of eviction or removal of a tenant from a unit; breach of fiduciary duty; or when the claim 
is based upon the alleged failure of the association to maintain the common elements or the condominium 
property. Fla. Stat.§ 718.1225(1)(b), Fla. Stat.§ 718.116(6), Fla. Stat.§ 718.303(1). See also Dunbar, above note 
136 at 310. 
197
  Harrington, above note 129 at 190. 
198
  Ibid, 191-192.  
199
  Ibid. 
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body and other interested parties require good understanding of the strata legislation and real 
property management.
200
 The creation of a knowledge community in strata title schemes is 
thus important for the strata title system to be a successful form of property or home 
ownership.  
 
In Queensland for example, the responsibility of providing educational or information 
services is given to a government agency and is regulated by statutory provisions. In this 
respect, section 232 of the BCCMA lists the responsibilities of the Commissioner (Qld) 
which include providing educational and information services for lot owners, bodies 
corporate and other persons to become aware of the rights and obligations under the 
BCCMA. Information provided in the official website of the BCCM Office shows that it has 
been providing three main educational or information services to people living in community 
titles schemes or having interest in the community titles schemes:  
 
i. The call-centre 
The BCCM Office receives more than 25,000 calls annually asking questions and requesting 
information about body corporate committees, management and maintenance issues, 
improvements and renovations of individual lots and the common property, dispute 
resolution, general meetings and the by-laws. Even though no legal advice can be provided 
and no investigation can be carried out by any of the members of the BCCM Office over the 
questions or issues raised, the statistics show that the number of callers is increasing every 
year, suggesting the usefulness of this approach. 
 
 
                                                          
200
  Paula A. Franzese, ‘Privatization and Its Discontents: Common Interest Communities and the Rise of 
Government for “the Nice” ’(2005) 37 Urb. Law 335 at 350-355. 
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ii. Publication 
The BCCM Office has been publishing high quality information products such as “A Guide 
to Community Living in Queensland” and the Body Corporate and Community Management 
Newsletter, Common Ground which contains a wealth of information and updates on issues 
concerning community titles in Queensland. The newsletter has been published twice a year 
since July 2008. The BCCM Office has also issued twenty-five fact sheets containing basic 
information on various aspects of governance and dispute resolution processes. Under section 
233 of the BCCMA, the Commissioner (Qld) may make practice directions for internal 
dispute resolution and the dispute resolution service. At the time of writing, the 
Commissioner has issued thirty two practice directions on dispute resolution matters 
covering: evidence of a dispute, representation, parties’ costs and by-law enforcement 
applications, debt disputes, the conciliation process, the adjudication process and applications 
for dispute resolution. 
 
iii. Annual Seminar Series and online training 
The BCCM Office has been conducting a series of free annual seminar for lot owners and 
bodies corporate on avoiding dispute and dispute resolution processes, overview and updates 
of the Act and practice directions that have been issued. These seminars are held in various 
parts of Queensland such as the Gold Coast and Cairns. The BCCM Office also offers online 
training for body corporate members, committees and industry groups. At present, there are 
five self-assessed training units available covering matters such as committees, general 
meetings, financial management, maintenance and by-laws.
201
 
 
                                                          
201
  See<http://www.justice.qld.gov.au/justice-services/body-corporate-and-community-management/online-
training> accessed on 15th June 2013. 
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In Florida, the Division of Florida Land Sales, Condominiums and Mobile Homes (the 
Division) is responsible for the enforcement of the provisions of the Florida Condominium 
Act and the corresponding administrative rules.
202
 The Division is also responsible for 
providing training and educational programs for condominium association board members 
and unit owners.
203
 A visit to the official website of the Division shows that it has been active 
in publishing educational materials for the benefit of prospective condominium purchasers, 
unit owners, homeowners associations, board members and members of the public.
204
 These 
include materials on condominium living and related matters such as guidelines on meetings, 
elections, proxies, preparation for disaster, budgets and reserve schedules, condominium 
conversions and application to be voluntary mediators.
205
 Other than the Division, the 
Ombudsman’s Office also provides information and publishes educational materials on 
various aspects of condominium living in Florida.
206
 
 
6.5.2 Self-resolution 
Residents living in strata title schemes have a unique relationship with each other in their 
different capacities as owners, tenants and committee members. They also have relationships 
with the building manager and other building management staff. Disputes in strata schemes 
are common and they can range from minor disagreements to serious long term disputes 
concerning complicated legal or financial issues. According to the BCCM Office, many 
disputes arise because residents misunderstand the legislative provisions concerning their 
rights and responsibilities. Disputes may also arise because residents misunderstand the role 
of others in a scheme such as the building manager or security staff. Disputes can become 
                                                          
202
  Fla. Stat. §718.501. 
203
  Fla. Stat. §718.501(1)(8)j).  
204
  <http://www.myfloridalicense.com/dbpr/lsc/LSCMHCondominium Publications.html> accessed on 13
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worse due to miscommunication or a lack of communication between the disputing parties. 
Since self-resolution has become an important part of a bigger self-governance concept in 
strata living, it is pertinent that an internal mechanism for resolving strata scheme disputes be 
put in place in order to prevent minor disputes from escalating into bigger conflict.
207
 
 
In Queensland, the BCCMA makes it mandatory for any person or body to show that a 
reasonable attempt to resolve disputes internally has been made before they can be referred to 
the BCCM Office for resolution.
208
 There are many advantages to strata scheme disputes 
being resolved internally. Self-resolution can prevent minor disputes from becoming more 
serious, it can preserve neighbour relations and maintain peaceful and harmonious strata 
neighbourhood, reduce costs, save time and be conducted in a friendly and informal 
environment.
209
 
 
Practice Direction 23 issued by the BCCM Office further suggests steps that can be taken by 
the residents and the management body in conducting internal dispute resolution processes.
210
 
These include appointing someone from the committee or council of the management body to 
be the coordinator for dispute resolution, the provision of training and guidelines for self-
resolution by the management body or the appointment of someone to mediate disputes 
between parties either formally by appointing a professional mediator or informally by 
conducting a meeting between the parties.
211
 
 
                                                          
207
  Hazel Easthope and Bill Randolph, ‘Governing the Compact City: The Challenges of Apartment Living in 
Sydney, Australia’ (2009) 24(2) Housing Studies 243 at 249; See also Rebecca Leshinsky and Clare Mouat, 
‘New Ways to Think about Conflict Resolution for More Harmonious Strata Living’ (2012) 38 (2) Planning 
News at 13.   
208
  BCCMA, s 241(1)(c) and (d). See also Practice Direction 23, <www.justice.qld.gov.au/bccm> accessed on 
19th June 2013. 
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  Fact Sheet on Conciliation, <www.justice.qld.gov.au/bccm> accessed on 19th June 2013. 
210
  Practice Direction 23, <www.justice.qld.gov.au/bccm> accessed on 19th June 2013.  
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In Florida, self-resolution is conducted by way of educational resolution.
212
 For example, if 
the Division receives a complaint from a unit owner against the association with regard to a 
minor violation of the Act or rules, the Division would then contact the association for further 
information and provide it with educational materials to assist it in resolving the complaint.
213
 
This approach is taken in order to promote the concept of self-resolution so that in future, the 
association would be able to resolve the issues internally without the unit owners having to 
file a complaint with the Division.
214
 
 
6.5.3 Conciliation  
Conciliation is one of the dispute resolution processes provided in the BCCMA and the 
BCCM Office has been given the task of assisting any person or body having interest in the 
community titles schemes in Queensland through a conciliation process.
215
 The BCCM 
Office defines conciliation as a process that “involves an unbiased, impartial person with 
knowledge of the BCCM legislation assisting parties involved in a dispute to achieve their 
own resolution through negotiation.”216 Conciliation conducted by conciliators from the 
BCCM Office normally involves a face-to-face meeting or a teleconference. In promoting a 
non-adversarial dispute resolution process for community titles schemes, the BCCMA 
imposes a condition that the Commissioner (Qld) may reject any application for adjudication 
if the Commissioner (Qld) believes that the applicant has not made any reasonable attempt to 
resolve the dispute by self-resolution or departmental conciliation.
217
 To further assist the 
parties seeking a conciliation process, six practice directions on the conciliation process, 
                                                          
212
  Rule 61B-21.001(2) FAC. 
213
  Rule 61B-21.003(7)(a) FAC. 
214
  This is derived from reading Rule 61B-21.001(2) FAC which touches on the responsibility of unit owners in 
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216
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conciliation applications, matters not appropriate for conciliation, preparing for conciliation, 
representation and attendance at conciliation sessions and admissibility of information from 
conciliation have been issued by the BCCM Office and can be freely accessed at the BCCM 
Office official website.
218
 A fact sheet on general information about conciliation is also 
available on the website for reference. 
 
There are many benefits of conciliation for resolving disputes between members in 
community titles schemes. One of the benefits is that it is a quick process compared to 
adjudication or litigation in court. According to Toohey and Toohey, the conciliation process 
has great potential to produce therapeutic outcomes for the disputing parties.
219
 For example, 
participants in a conciliation process are given the opportunity to give their views or opinion 
and to propose viable solutions. The increasing level of participation among the disputing 
parties encourages satisfaction with whatever outcomes result from the dispute. Conciliation 
can also improve parties’ relations through positive communication where useful information 
can be shared and the parties are given the opportunity to understand each other. Since 
conciliation under the BCCMA is a process that discusses disputes pertaining to community 
titles schemes and the applicable law, parties in a conciliation process can enhance their 
knowledge and understanding on the provisions in BCCMA, preventing future disputes from 
occurring. The BCCM Office reported that conciliation process has received great feedback 
from participants. In a post-conciliation survey conducted among the participants of 
conciliation in 2008/2009, 80% of the respondents said that “they would recommend (sic) 
conciliation process as a means of resolving future disputes.”220 The conciliation process also 
                                                          
218
  See Practice Direction 7, 8, 9, 10, 11, 12, <www.justice.qld.gov.au> accessed on 19
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  Toohey and Toohey, above note 73 at 310-312. 
220
  Common Ground, Issue 3, October 2009.  
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achieves good results. In the period of 2011/2012, 55.4% of disputes were able to be resolved 
by conciliation.
221
 
 
6.5.4 Mediation 
According to Peper and Spierings, “neighbour conflicts involve ongoing struggles stretching 
over a long period of time. They typically begin with a lifestyle difference, often merge with 
class and/or race differences, and escalate over time through a series of acts of nuisance and 
mutual retaliation.”222 In a study conducted by Steele and Wallace on neighbourhood disputes 
in South Australia, it was found that the disputes between neighbours were essentially about 
long standing behavioural infringements.
223
 Since disputes in strata schemes basically involve 
neighbours arguing over lifeworld disagreements, there is a real need for dispute resolution 
mechanisms which are simple, informal, collaborative and offer a win-win solution, such as 
mediation.
224
 According to Kayrooz, Dalton, Colavecchio and Hibberson, “neighbourhood 
disputes form the largest category of disputes where mediation is initiated.” Lim Lan Yuan 
reports that in Singapore, neighbourhood disputes are among the highest form of disputes 
handled by the community mediation centres.
225
 
 
This analysis of dispute resolution processes in Singapore, Queensland and Florida has 
shown that mediation processes are provided for by all three jurisdiction in their legislation 
albeit in different forms and with a different approach.
226
 In Singapore, the mediation process 
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  Wilson, above note 99. 
222
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  In Singapore, section 2(1) defines mediation and section 89(2) of the BMSMA provides that mediation is to 
be conducted by the STB. In Queensland, mediation is provided by either Dispute Resolution Centre of a 
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is mandatory and is conducted by the STB.
227
 In Queensland, mediation process is not 
provided by the BCCM dispute resolution officers. However, section 253 of the BCCMA 
provides that if the Commissioner (Qld) makes recommendation that the application should 
go for mediation, it must be referred to the Director of the Dispute Resolution Centre in the 
nearest locality. Alternatively, the Commissioner may refer the application to a specialist 
mediator.
228
 In Florida, the Florida Condominium Act encourages dispute resolution by way 
of mediation when it provides that the parties are free to resort to a mediation process at any 
stage of the non-binding arbitration.
229
 
 
There are many benefits of mediation in neighbourhood disputes. Mediation has been 
regarded as a positive, collaborative and reorienting process.
230
 Mediation also offers the 
parties empowerment, control and self-determination.
231
 According to Shapira, mediation 
provides a high-level of satisfaction in the parties and reduces the likelihood of recurrences of 
disputes.
232
 Shapira adds that “mediation focuses on satisfying the parties’ needs, not on their 
legal rights, and thus can respond to psychological and emotional needs instead of focusing 
solely on the legal aspect of dispute.”233 Thus, it is not surprising that mediation has been 
given an important role in the strata legislation in Singapore, Queensland and Florida.      
 
 
 
                                                                                                                                                                                    
specialist mediator. See BCCMA, s 253, 254, 256 and 257. In Florida, mediation is provided by volunteer 
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6.5.5 Extended role of arbitrator and adjudicator: an inquisitorial approach 
Under the BMSMA, the Singaporean STB is required to provide a simplified dispute 
resolution process for example, as a quasi-judicial body responsible for arbitration of strata 
scheme disputes, the STB is not bound by the rules of evidence applicable in civil action. The 
STB is also allowed to disregard any technical and procedural irregularity arising during the 
arbitration process as long as it is not prejudicial to any party. In order for the STB to act 
fairly and arrive at a decision justly, it is also encouraged to play a significant inquisitorial 
role. In the case of Ng Eng Hee v Mamata Kapildev Dave, the Singapore Court of Appeal 
makes an important observation with regard to the function of the STB. According to the 
Court of Appeal, despite being a quasi-judicial body with the responsibility of carrying out a 
mediation-arbitration function, the STB has a significant inquisitorial role to play particularly 
in seeking out the facts, rather than relying on the facts presented by the parties to the STB as 
is the practice in a traditional adversarial court process. The inquisitorial role of the STB as 
suggested by the Court of Appeal can be considered an extension of the existing role of the 
STB as provided by the BMSMA. 
 
In Queensland, if a conciliation process fails, the BCCMA provides for disputes to be 
adjudicated by departmental adjudicator. However, the adjudication process under the 
BCCMA is not conducted by way of a hearing but through the submission of papers. Any 
exception to this applies in special circumstances only. Even though the adjudicator does not 
conduct an oral hearing, the BCCMA provides for an inquisitorial approach by providing the 
adjudicator with powers to investigate.
234
 This includes the power to request additional 
information from the parties. According to Toohey and Toohey, the inquisitorial approach in 
the form of an investigation power given to the adjudicator for community titles schemes 
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disputes provides an opportunity for the adjudicator to identify the underlying causes of the 
conflict, increasing the therapeutic benefits to the disputing parties in the process.
235
 
 
The analysis of dispute resolution processes in other common law jurisdictions such as 
Singapore, Queensland (Australia) and Florida (United States) reveals that non-adversarial 
approaches are preferred over adversarial approaches such as adjudication, arbitration and 
court litigation. Self-resolution processes are highly encouraged in all jurisdictions and 
Queensland even makessuch processes mandatory before others can take place. ADR 
approaches such as mediation and conciliation are also given great emphasis with conciliation 
achieving good results in Queensland in terms of settlement agreements and parties’ 
satisfaction. While all jurisdictions provide for adjudication and arbitration by an adjudicator 
or independent tribunal, inquisitorial approaches are encouraged by the legislation and the 
courts.  This is a departure from the traditional adversarial approach where the adjudicator, a 
tribunal or a court can only depend on facts submitted by the contending parties.
236
 
 
There are a number of good practices in these common law jurisdictions which currently are 
not available or are in fact alien in Peninsular Malaysia. Good practices such as educational 
efforts through quality publications and training, encouragement of self-resolution through 
negotiation and mediation processes, informal departmental conciliation processes and an 
inquisitorial approach to theadjudicative process have great potential to be adapted and 
further developed in innovative ways. The time has come for dispute resolution processes for 
strata scheme disputes in Peninsular Malaysia to go beyond achieving simply the efficient 
settlement of disputes. The government should seriously consider incorporating the 
resolutionary and therapeutic approach of the comprehensive law movement which not only 
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  Steve Bottomley and Simon Bronitt, Law in Context, 4
th
 Edition, The Federation Press, Sydney (2012) at 
203-204.  
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addresses legal problems but also strives towards optimising goals, satisfaction, emotional 
and relational health, and overall well-being of disputing parties.  
 
6.6 CONCLUSION 
The discussion on dispute resolution processes for strata scheme disputes in the common law 
jurisdictions of Singapore, Queensland and Florida has shown that adversarial and non-
adversarial processes have been implemented widely albeit in different forms and using 
different approaches. The dispute resolution model which is largely based on non-adversarial 
processes in these jurisdictions has managed to offer cheaper, simpler, faster, informal and 
satisfactory settlement for strata scheme disputes. However, despite the importance of 
efficiency and effectiveness, dispute resolution processes for strata scheme disputes should 
not be considered from the limited perspective of mere “settlement.”237 
 
The quality of the outcome, its sustainability and its relevance in supporting and promoting 
the basic principles of good neighbourhood and self-governance in a strata scheme are 
considered fundamental and need to be the objectives of dispute resolution processes for 
strata schemes.
238
 To achieve this, dispute resolution processes should be participatory, 
democratic, empowering, educative, and transformative.
239
 Dispute resolution processes must 
also focus on optimising human functioning and people’s well-being. The outcomes of 
dispute resolution processes for strata scheme disputes should include improved 
                                                          
237
  Dispute resolution process involving continuing relationships of disputing parties should aim towards 
“resolving relationship” rather than just “resolving disputes.” Dispute resolution process should also play a role 
in healing the wounds, mending fences and starts a new relationship. See Laurence Boulle, Mediation: 
Principles, Process, Practice, (3
rd
 Edition, Australia, Lexis-Nexis Butterworths, Australia, 2011) at 45; See also 
Dedino, above note 19 at 898. 
238
  Toohey and Toohey, above note 19 at 315-316. 
239
  Carrie Menkel-Meadow ‘Whose Dispute is it Anyway? A Philosophical and Democratic Defense of 
Settlement (In Some Cases)’ (1995) 83 Georgetown Law Journal 2663 at 2693. 
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communication, positive change of behaviour and attitude and better neighbour relations.
240
 
More importantly, these processes create significant opportunities for achieving therapeutic 
outcomes for the parties. 
 
Looking at the benefits and advantages of having a comprehensive dispute resolution model 
for strata scheme disputes in the common law jurisdictions, this thesis argues that the time 
has come for the Government of Malaysia to stop embarking on amendments to the laws 
relating to the strata system particularly with regard to establishing workable dispute 
resolution processes when no impact has been made so far and looks unlikely to be made in 
the near future. What the government needs to do now is to come up with a comprehensive 
policy that strongly supports the concept of self-governance in strata titles system. In the next 
Chapter, a dispute resolution model for strata schemes disputes that has the potential to 
produce therapeutic outcomes such as long-term resolution, increase sense of community, 
promote positive change of behaviour and attitude, preserve neighbour relations and optimise 
community and people’s well-being is proposed. 
                                                          
240
  See Baum, above note 19 at 916-922. See also Queensland, Parliamentary Debates Legislative Assembly 11 
October 2006 at 68-71. (Hon. MM Keech, Minister for Tourism, Fair Trading and Wine Industry Development). 
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CHAPTER SEVEN 
A MODEL FOR AN EFFECTIVE AND EFFICIENT DISPUTE 
RESOLUTION PROCESS FOR STRATA SCHEMES DISPUTES IN PENINSULAR 
MALAYSIA 
 
 
7.1 INTRODUCTION 
 
The previous Chapters in this thesis have shown that there is a widening disconnect between 
the concept of self-governance in the strata titles system and the dispute resolution processes 
for strata scheme disputes in Peninsular Malaysia. The examination of current dispute 
resolution processes for strata scheme disputes in Peninsular Malaysia in Chapter Two of this 
thesis has shown that the processes are built on the centrality of an adjudicative approach by 
the Strata Management Tribunal (Tribunal). Whilst a quasi-judicial adjudicative body like the 
Tribunal offers simpler, quicker and cheaper dispute resolution processes compared to the 
Courts, its orientation may not produce the quality outcomes desired for strata scheme dispute 
resolution processes such as parties’ satisfaction, improvement in the parties’ relationships, 
changes of behaviour and enhancement of people’s well-being.1 
 
One of the reasons for the potential low quality outcomes is that adjudicative approaches in 
traditional adversarial legal systems normally limit their attention to a narrow view of the 
dispute without addressing the underlying issues or problems.
2
 As a result, “the relationships 
between the individuals involved may deteriorate further and it may become even more 
                                                          
1
  According to Toohey and Toohey, “quality is often correlated with the efficient disposition of a certain 
volume of cases, for a certain monetary value and within a certain period of time. However, it also involves 
reporting of subjective measures, such as participant perceptions of fairness and the gauging of public trust and 
confidence in the system.” Lisa Toohey and Daniel Toohey, ‘Achieving Quality Outcomes in Community Titles 
Disputes: A Therapeutic Jurisprudence Approach’ (2011) 37 Monash University Law Review 298 at 304. See 
also Carrie Menkel-Meadow, “Pursuing Settlement in an Adversary Culture: A Tale of Innovation Co-opted or 
the ‘Law of ADR’ ” (1991) 19 Florida State University Law Review 1 at 10; See also David Luban, ‘The 
Quality of Justice’ (1988-1989) 66 Denver University Law Review 381 at 401-402.  
2
  Greg Berman and John Feinblatt, ‘Problem-Solving Courts: A Brief Primer’ (2001) 23(2) Law and Policy 125 
at 128-131; Katryn C. Sammon ‘Therapeutic Jurisprudence: An Examination of Problem-solving Justice in New 
York’ (2008) 23 St. John’s Journal of Legal Commentary 923 at 924-925. 
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difficult for them to work together effectively.”3 Further, adjudicative approaches are 
retrospective in nature and limited in their capacity to prescribe or influence future 
behaviour.
4
 
 
Taking into consideration the development of justice systems for strata titles systems in 
Peninsular Malaysia, this thesis develops the hypothesis that dispute resolution approaches 
for strata scheme disputes should not be limited to addressing the legal rights and interests of 
individuals. They must also consider other important humanistic factors such as preserving 
neighbour relationships and optimising the parties’ emotional well-being and functioning.5 
Dispute resolution approaches should also improve communication within the strata 
community, promote a sense of community and encourage positive behaviour and attitudes 
among neighbours.
6
 More importantly, these approaches must provide support for the 
concept of self-governance in the strata titles system.
7
 
 
In order to analyse the above hypothesis, Chapter Three of this thesis developed a theoretical 
framework based on the principles of the comprehensive law movement. Therapeutic 
jurisprudence, preventive law, ADR (transformative mediation) and problem-solving courts 
are the four movements that have been adapted from the comprehensive law movement to 
form a theoretical framework for the analysis of this thesis and the development of a dispute 
resolution model for strata scheme disputes. These elements of the comprehensive law 
movement have two common and unifying features: First, the comprehensive law movement 
                                                          
3
  Elaine McCormack, ‘The Use of Mediation to Resolve Nuisance Disputes in Strata Complexes’ at 10. 
<www.stratasphere.com> accessed on 17
th
 August 2013. 
4
  Laurence Boulle, Mediation: Principles, Process, Practice, (3
rd
 Edition, LexisNexis Butterworths, Australia, 
2011) at 81.  
5
  Susan Daicoff, ‘The Comprehensive Law Movement: An Emerging Approach to Legal Problems’ (2006) 49 
Scandinavian Studies in Law, 110 at 112. 
6
  Kathy Douglas and Rebecca Leshinsky, ‘Pre-Action Dispute Resolution under the Owners Corporation Act 
2006 (Vic): Teaching Conflict Resolution Strategies’ (2012) 20 Australian Property Law Journal 224 at 227; 
Toohey and Toohey, above note 1 at 307-310.  
7
  See Chapter Four on the concept of self-governance.  
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seeks to optimise human well-being in the context of interactions with the law; and second, 
the focus of the comprehensive law movement goes beyond strict legal rights, 
responsibilities, duties, obligations, and entitlements. According to Daicoff, the first unifying 
feature of the comprehensive law movement tries to resolve the legal dispute or problem in a 
way that prevents harm, and preserves or enhances the psychological, emotional or relational 
well-being of the individuals and communities involved.
8
 The second unifying feature 
focuses on extralegal factors such as emotions, feelings, relationships, values, morals and 
financial concerns rather than strictly limiting itself to legal norms.
9
 Daicoff refers to this 
feature as “rights-plus.”10 
 
The analysis of the concept of strata titles systems in Chapter Four of this thesis showed that 
strata titles systems are a unique form of home ownership as they are based on the concept of 
self-governance. Such a concept requires members to develop a strong sense of community, 
civility, respect for privacy and the rights of neighbours, a sense of belonging, mutual trust 
and common responsibility. The negative effects of disputes and conflicts may damage 
neighbour relations and distort the development of a sense of community. According to 
Toohey and Toohey, “a community with entrenched conflict and deteriorating personal 
relationships is less likely to competently take responsibility for self-management or easily 
self-resolve future conflicts.”11 This thesis argues that, instead of having adjudication as the 
“single-gateway” in resolving strata scheme disputes, Peninsular Malaysia should adopt a 
dispute resolution model that is comprehensive, integrated, therapeutic and humanistic.  
                                                          
8
   Susan Daicoff, ‘Law as a Healing Profession: The Comprehensive Law Movement’ (2006) 6 Pepperdine 
Dispute Resolution Law Journal 1 at 5.  
9
   Ibid, at 9. 
10
  Ibid. Daicoff attributes the term “rights plus” to Pauline Tesler, a collaborative law co-founder and a 
collaborative divorce lawyer based in San Francisco.  
11
 Toohey and Toohey, above note 1 at 307. 
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The objectives of the model proposed in this thesis are not only to achieve effectiveness and 
efficiency in strata dispute resolution, but most importantly, to address the stressful nature of 
neighbourhood disputes and place a primary emphasis on the mental health and well-being of 
the parties. The objectives of this model can be summarised as follows: 
 
i. To produce therapeutic outcomes by encouraging positive communication 
between individuals in a strata community; 
ii. To prevent legal risks and future disputes through the educative function of the 
processes; 
iii. To promote positive interpersonal and individual change; 
iv. To preserve neighbour relations in the strata community; 
v. To optimise people’s psychological and emotional well-being. 
vi. To establish process efficiency.   
 
This Chapter proposes a five-component dispute resolution model for strata scheme disputes 
in Peninsular Malaysia. The first component consists of an internal dispute resolution process 
for strata scheme disputes. This is followed by the second component of the model which 
provides for a conciliation process by a Malaysian government agency or body, preferably 
the Commissioner of Buildings (COB). The third component of the model involves an 
adjudication process by the Strata Management Tribunal (the Tribunal) established under the 
Strata Management Act 2013 (SMA). Since the Tribunal does not claim exclusive 
jurisdiction with regard to strata scheme disputes, and parties to a dispute may have the 
liberty to file their claim in a magistrate court, the fourth component deals with court 
litigation and appeals. The final component of this model involves a post-dispute resolution 
process. This process encourages parties involved in confrontational adversarial dispute 
321 
 
resolution processes to engage in a reconciliatory and transformative process. The next 
section examines in some detail the proposal for the first component of the model, the 
internal dispute resolution process.  
 
7.2 FIRST COMPONENT – INTERNAL DISPUTE RESOLUTION PROCESSES  
 
The concept of communal living in strata titles systems brings people of diverse interests and 
different backgrounds into close contact. Living in strata schemes has been described as an 
intensified and highly regulated form of living that may become an antecedent to 
disagreements and disputes.
12
 Chapter Five of this thesis established that disputes may arise 
for various reasons including: dissatisfaction with a neighbour’s behaviour, restrictive by-
laws, the management’s unprofessional conduct and deteriorating quality of life in the strata 
schemes. Analysis of cases in Chapter Five has further shown that disputes may lead to 
stress, apathy, disunity and a lower sense of community among members of strata schemes.  
 
Disputes in strata schemes can be highly emotional.
13
 According to Douglas, Goodman and 
Leshinsky, “research into neighbourhood disputes shows that this kind of conflict can 
escalate where neighbours ‘demonise’ the other party leading to significant distress for 
residents.”14 According to Hussain, strata neighbourhood disputes are facts of life and they 
may cause a great deal of nervous strain and emotional upset to the parties involved.
15
 A 
dispute between neighbours in strata schemes may also have the potential to “lead to a feeling 
                                                          
12
  Steven A. Williamson and Ronald J. Adams, ‘Dispute Resolution in Condominiums: An Exploratory Study 
of Condominium Owners in the State of Florida’ (1987), at 10 <http://dc.clfge.org/fl_publications/37>  accessed 
on 17th July 2011. 
13
  Toohey and Toohey, above note 1 at 301-302; See also Hazel Easthope and Bill Randolph, ‘Governing the 
Compact City: The Challenges of Apartment Living in Sydney, Australia’ (2009) 24(2) Housing Studies 243 at 
249; Williamson and Adams, above note 12 at 32-33. 
14
  Douglas and Leshinsky, above note 6 at 226-227. 
15
  Jamila Hussain, Strata Title in Malaysia, (Pelanduk Publications, Selangor, Malaysia, 1999) at 49.   
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of disengagement and separation from the community as a whole.”16 Since strata disputes can 
concern continuous relationships in the form of ongoing neighbour relations, it is imperative 
that the consequences or the outcomes of the dispute resolution processes are therapeutic.
17
 
 
This thesis argues that early intervention by way of internal dispute resolution processes may 
provide many therapeutic outcomes for the disputing parties. Further, as discussed in Chapter 
Four of this thesis, internal dispute resolution processes represent one of the components of 
self-governance, together with self-management and self-regulation. Toohey and Toohey 
acknowledge that “empowerment of communities to self-manage and self-resolve disputes 
should be considered an important indicator of quality in a community titles dispute 
resolution scheme.”18 The next section outlines the benefits of early intervention in resolving 
disputes through internal processes. 
 
7.2.1 Benefits of early intervention in the form of internal processes 
There are a number of benefits of early intervention in resolving disputes. First, early 
intervention limits hostility and emotional damage to the parties, particularly neighbours who 
are living in close proximity to each other in the same strata building.
19
 According to 
Condliffe, Abrahams and Zeleznikow, strata scheme disputes are “one of the most pervasive 
forms of disputing in the general population and can rapidly escalate into serious and even 
criminal events.”20 Discussion on strata scheme disputes in Chapter Five of this thesis has 
further shown that disputes between neighbours in strata schemes are strongly related to 
                                                          
16
  Kathy Douglas, Robin Goodman and Rebecca Leshinsky, ‘Models of Mediation: Dispute Resolution Design 
under the Owners Corporation Act 2006 (Vic) (2008) 19 Australasian Dispute Resolution Journal95 at 98.   
17
  Toohey and Toohey, above note 1 at 315; Easthope and Randolph, above note 13 at 249. 
18
  Toohey and Toohey, ibid at 307. 
19
  Christopher W. Moore, Mediation Process: Practical Strategies for Resolving Disputes, (3
rd
 Edition, Jossey-
Bass, United States of America, 2003) at 98. 
20
  Peter Condliffe, Brooke Abrahams and John Zeleznikow, ‘Providing Online Decision Support for Owners 
Corporation Disputes’ (2011) 22 Australasian Dispute Resolution Journal 84 at 84. 
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mental and physical illness such as depression, schizophrenia, phobias and coronary heart 
disease.
21
 Based on these facts, it is imperative for the disputing parties to find ways for the 
disputes to be resolved between themselves mutually and in a timely way. While early 
intervention may reduce residual feeling such as frustration and bitterness on the part of the 
parties, unresolved or prolonged disputes may have the opposite effect and result in 
aggressive or unproductive behaviour. According to Moore, failure to make an early 
intervention in a dispute may also cause an unnecessary psychological barrier to the success 
and effectiveness of any informal dispute resolution attempts.
22
 
 
Secondly, internal processes can prevent minor disputes from escalating into bigger 
conflicts.
23
 Douglas and Leshinsky argue that, “by encouraging early participation in the form 
of dispute resolution, there is the opportunity to deal with conflict in these legal entities 
before the dispute escalates beyond control.”24 Mollen describes the possibility of unresolved 
strata neighbourhood disputes escalating into bigger conflict as follows:
25
 
 
The hostility may spiral even higher as the adversaries encounter each other 
in their five foot by five foot elevator, in their hallways, in the lobby of the 
building, in their parking lots, or at their common area recreational 
facilities. An occupancy conflict, like an infectious disease, may spread 
through the condo or co-op as factions evolve. Members of the community 
will often rush to support their neighbours and friends. While many 
                                                          
21
  Robert Gifford, ‘The Consequences of Living in High-Rise Buildings’ (2007) 50(1) Architectural Science 
Review 2 at 7; See also Katherine King, ‘Aggravating Conditions: Cynical Hostility and Neighbourhood 
Ambient Stressors’ (2012) Social, Science and Medicine 2258 at 2258. 
22
  Ibid. 
23
  Ibid. 
24
  Douglas and Leshinsky, above note 6 at 225. 
25
  Scott E. Mollen ‘Alternative Dispute Resolution of Condominium and Cooperative Conflicts’ (1999) St. John 
Law Review 75 at 89.  
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neighbours will support the association, other neighbours will support the 
aggrieved occupant.”  
 
Since many incidents of disputes in strata schemes are due to the behavioural conduct of the 
parties in common or private areas, it is argued that the disputing parties, as a first step, 
should have an opportunity to talk to each other about the issues in dispute in a friendly and 
polite manner. According to Moore, “most communication theories propose that conflict is 
the result of poor communication, whether in quantity, quality or form.”26 Hyatt further lists 
four ultimate causes for disputes in strata schemes resulting from communication breakdown: 
“Failure of communication; a failure to have a voice; a failure to be informed; or a failure to 
be educated.”27 
 
Marler argues that the need for parties in dispute to engage with each other positively and to 
express their emotions freely are important because, “in many cases, people just want to be 
heard and to have their thoughts and feelings validated by others.”28 Early intervention 
provides the disputing parties with a chance to communicate and discuss their disputes or 
misunderstandings informally and in a less hostile manner.
29
 The creation of a “safe 
environment” allows them to sit and interact with each other face to face. By parties coming 
together and telling their stories, they are each able to describe the dispute from their own 
perspective, reflect upon and consider the value or merits of the other party’s perspective and 
become more aware of the real problem and the underlying issues that caused 
                                                          
26
  Moore, above note 19 at 63. 
27
  Wayne Hyatt, ‘Reinvention Redux: Continuing the Evolution of Master-Planned Communities’ (2003) 38 
Real Property, Probate and Trust Journal 45 at 62.  
28
  Gregory W. Marler, ‘Strategies and Legal Tools to Diffuse Difficult People’ (2013) III & IV, Community 
Update, at 1 and 3, <www.becker-poliakoff.com> accessed on 17
th
 September 2013. 
29
  Christopher Baum, ‘The Benefits of Alternative Dispute Resolution in Common Interest Development 
Disputes’ (2010) 84 St John’s Law Review 907 at 926. 
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misunderstanding, emotional upset and disputes.
30
 According to Baum, positive 
communication helps brings out mutually acceptable solutions as well as preserving and 
promoting future relationships.
31
 
 
Thirdly, internal processes potentially prevent both the underlying cause of the dispute and 
the direct cause of the dispute from having negative effects on individuals and community 
through an educative approach.
32
 Beasley argues that disputes involving unit owners, 
committee members and building managers normally revolve around breaches of 
architectural rules, use of common property and a variety of other concerns regarding the 
operation of the management corporation.
33
 According to Hussain, where people are living 
close to each other such as in strata buildings, “disputes will more frequently arise out of 
matters such as noise, children’s activities, parking of cars and throwing of rubbish.”34 Such 
disputes occur because there is generally a lack of understanding among the unit owners and 
even the committee members of the rules and procedures governing strata schemes and strata 
living.
35
 By having the opportunity to tell their story, express their views and feelings 
regarding the dispute and work together in generating mutually acceptable solutions, internal 
dispute resolution processes may provide the parties with education regarding the rules and 
regulations of the strata scheme and also about the concept of communal living in the strata 
development environment.  
 
                                                          
30
  Nathan K. Dedino ‘When Fences Aren’t Enough: The Use of Alternative Dispute Resolution to Resolve 
Disputes Between Neighbours (2002) 18 Ohio State Journal of Dispute Resolution 884 at 898; See also Joseph 
Folger, ‘Harmony and Transformative Mediation Practice: Sustaining Ideological Differences in Purpose and 
Practice’ 84 (823) North Dakota Law Review 823 at 842.  
31
  Baum, above note 29 at 936. 
32
  Susan Daicoff, ‘Making Law Therapeutic for Lawyers: Therapeutic Jurisprudence, Preventive Law, and the 
Psychology of Lawyers (1999) Psychology, Public Policy and Law 811 at 821-822. 
33
  Amy Beasley, ‘The Road Not Often Taken: Alternative Dispute Resolution for Common Interest 
Communities in North Carolina’ (2007-2008) 30 Campbell Law Review 315 at 316.  
34
  Hussain, above note 15 at 49. 
35
  Common Ground, Issue 7, 2011. A Newsletter published by the Commissioner for Body Corporate and 
Community Management Office (BCCM Office).   
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The educational experience may also provide them with valuable lessons on managing 
disputes themselves in future. Informative and educational discussion occurring during the 
internal dispute resolution processes are considered to be primary preventive measures under 
Dauer’s “management of risks” theory.36 According to Dauer, primary preventive measures 
by way of an educational approach seek to prevent the root cause for the disputes from 
recurring and also to prevent future disputes.
37
 In the event future disputes do occur, the 
parties will be more prepared to manage them and make efforts to resolve them mutually. 
 
Fourthly, internal dispute resolution processes are an important aspect of self-governance 
where the unit owners and the management body are expected to resolve disputes occurring 
in strata schemes to avoid their disputes being referred to adjudicative bodies for 
determination. The benefits of practising self-resolution under the self-governance concept 
can also be linked to the philosophy of self-determination, an important value in mediation 
systems. According to Cooper and Field, self-determination allows the parties to actively and 
directly participate in the communication and negotiation processes, choose and control the 
norms that guide their decision making, create their own options for settlement and have 
input into the final decision.
38
 Self-resolution that subscribes to the philosophy of self-
determination may also ensure the parties’ satisfaction, a high degree of compliance and 
prevent future disputes from occurring.
39
 According to Shapira, these outcomes resulting 
                                                          
36
  Edward D. Dauer, ‘Preventive Law Before and After Therapeutic Jurisprudence’ (1999) 5(4) Psychology, 
Public Policy and Law 800 at 803 note 7.  
37
  Ibid. 
38
  Donna Cooper and Rachael Field, “The Family Dispute Resolution of Parenting Matters in Australia: An 
Analysis of the Notion of an ‘Independent’ Practitioner” (2008) 8 QUT Law Journal 158 at 165. See also 
Boulle, above note 4 at 82.  
39
  Omer Shapira, ‘Joining Forces in Search for Answers: The Use of Therapeutic Jurisprudence in the Realm of 
Mediation Ethics’ (2008) 8(2) Pepperdine Dispute Resolution Law Journal 243at 248-249; See also Rachael 
Field, ‘A Paradigm Shift for Mediation Ethics: From Neutrality to Party Self-Determination’ PhD Thesis, The 
University of Sydney, February 2012 at 224-228.  
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from the pursuit of self-determination have significant therapeutic effects on the parties’ 
psychological well-being.
40
 
 
Finally, internal dispute resolution processes are appropriate and beneficial for solving multi-
cultural or religious disputes among residents and occupiers in strata schemes. Private 
discussion on sensitive religious or racial discrimination issues will allow parties to 
understand better and appreciate the differences and sensitivities of other religious or cultural 
practices. It will also prevent negative publicity and interference from external elements who 
want to capitalise on sensitive issues for their own benefits.
41
 The culture of mutual respect 
and tolerance towards different religions and cultures is more imperative in multi-racial strata 
neighbourhoods. Effective internal dispute resolution processes may, in these situations 
promote racial harmony and a united community in a multi-racial and multi-religious society 
like Malaysia.
42
 
 
In summary, there are five benefits that have been identified and outlined for internal dispute 
resolution processes to be implemented in strata schemes in Peninsular Malaysia. However, 
this outline is not exhaustive as there are many other benefits for early interventions in 
community living settings such as strata schemes. In addition, these five benefits may be 
inter-related to each other and share the same outcomes. The outcomes that can be derived 
from internal dispute resolution processes are related to positive communication, educational 
effect, the preservation of relationship, positive personal transformation and psychological 
well-being. This thesis argues that these outcomes from internal processes are therapeutic and 
                                                          
40
  Shapira, above note 29 at 248-249. 
41
  In these situations, the political parties, race-based or religious-based organisations would normally want to 
interfere and sensationalise the issues for the benefit of their organisations.  
42
  Farheen Baig Sardar Baig, Community Mediation, in Mohammad Naqib Ishan Jan and Ashgar Ali Ali 
Mohamed (eds), Mediation in Malaysia: The Law and Practice (LexisNexis Malaysia, Petaling Jaya, 2010) at 
158.  
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significantly enhance psychological well-being. More importantly, these outcomes fulfil the 
objectives of this model. 
 
7.2.2 Internal dispute resolution processes in strata titles system legal frameworks 
Many common law jurisdictions have now sanctioned internal dispute resolution processes as 
necessary or even mandatory before disputes are able to be put through any formal resolution 
process. In Queensland for example, the internal process is made mandatory under the Body 
Corporate and Community Management Act 1997 (BCCMA).
43
According to the Queensland 
Minister for Tourism, Fair Trading and Wine Industry Development during the second 
reading of the BCCMA (Amendments) Bill, the internal dispute resolution mechanisms 
introduced in the BCCMA are expected to prevent any dispute between members in strata 
schemes from escalating and at the same time minimise the need for any formal intervention 
particularly in the form of court litigation.
44
 Internal dispute resolution processes may involve 
self-resolution by disputants or intervention by the committee of the management body. The 
BCMMA further gives the power to the Commissioner to refuse an application for a formal 
dispute resolution process if the Commissioner believes that reasonable attempts have not 
been made by the parties to resolve the disputes internally.  
 
In Peninsular Malaysia, the statutes are silent with regard to internal dispute resolution 
processes in strata schemes. Nothing is mentioned in the Strata Titles Act 1985 (STA), the 
Building and Common Property (Management and Maintenance) Act (BCPMMA) and the 
newly enacted SMA about internal dispute resolution processes. A few years ago, Guidelines 
for the Management and Administration of Strata Scheme under the STA 1985 (Amendment 
                                                          
43
  Section 238(1)(b) of the BCMMA provides that an application to the Commissioner for dispute resolution 
can only be made if reasonable attempts to resolve the dispute via internal processes have been made  
44
  Queensland, Parliamentary Debates Legislative Assembly 11 October 2006 at 68-71. (Hon. MM Keech, 
Minister for Tourism, Fair Trading and Wine Industry Development).  
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2007) Edition 1.1 (Guideline 1.1.) were issued by the Office of Director-General, Lands and 
Mines Department, Malaysia (DGLMD Office). Guideline 1.1 was issued for the purpose of 
informing the public about dispute resolution processes available under the STA and the 
BCPMMA. Guideline 1.1 provides that any dispute between the proprietors and the 
management corporation should first be resolved internally by the management corporation.
45
 
If the management corporation fails to resolve the dispute, then the dispute should be referred 
to the COB for mediation.
46
 
 
Guideline 1.1 however has not been implemented as it is not legally binding. Furthermore, 
the Guideline did not explain or give directions on how the internal dispute resolution 
processes by the management corporation should be carried out and which parties were 
responsible for initiating them. It must be acknowledged that, notwithstanding the failure to 
implement Guideline 1.1 in practice for the resolution of strata scheme disputes in Peninsular 
Malaysia, early interventions by way of internal dispute resolution processes cannot be 
denied as beneficial to the concept of self-governance in the strata titles system and should be 
further promoted. For this reason, this model emphasises the importance of internal dispute 
resolution processes.  
 
7.2.3 Internal dispute resolution processes: Appropriate design 
Researchers have argued that resolving disputes in strata schemes internally produces great 
benefits for the disputing parties and the community.
47
 However, the lack of guidance on the 
                                                          
45
  Guidelines for the Management and Administration of Strata Scheme under the STA 1985 (Amendment 2007) 
Edition 1.1 para 9 (a), (Guideline 1.1). Guideline 1.1 was published by the Director General of Lands and Mines 
Department, Malaysia. See Faizal Kamarudin, ‘The Commissioner of Buildings (COB): A Brief Comparison of 
the Malaysian, Singaporean and Australian (Queensland) Legislation’ (2011) 4 Malayan Law Journal (Article 
Supplement) cviiat cviii. 
46
  Guideline 1.1, ibid at para 9(b). 
47
  See Nor Asiah Mohamad and Azlinor Sufian, ‘Development on Management of Strata Disputes in Peninsular 
Malaysia: The Way Forward.’(Paper presented at 4th International Conference on Business and Economic 
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best mechanism for internal dispute resolution undermines the likelihood of success in this 
important process.
48
 For the purpose of making internal dispute resolution processes in this 
model effective, it is proposed that various mediation models should be applied to internal 
dispute resolution processes in preference to other non-adversarial and determinative 
processes such as conciliation or arbitration.
49
 
 
Boulle has divided mediation into four models: settlement, facilitative, transformative and 
evaluative.
50
 Each model has its advantages. For example, facilitative mediation is an 
interest-based, problem solving model that focuses on getting the disputants to identify and 
work with their underlying needs and interests towards achieving a satisfactorily mutual 
resolution.
51
 Thus, a mediator in the facilitative model needs to be independent in order to 
allow the parties to freely manage and control the outcome of the mediation. The mediator’s 
main purpose is just to facilitate the communication process between the parties.  
 
According to Field, transformative mediation is a variation on the facilitative mediation 
model.
52
 Transformative mediation focuses more on establishing positive interaction and 
forming social relationships.
53
According to Bush and Folger, transformative mediation is a 
process where the parties in conflict, with the help from a third party, try to improve the 
quality of their interaction that has been badly affected by the conflict. By transforming the 
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negative and destructive way of their communication to a more positive and constructive 
approach, they will find more opportunities for resolution.
54
 
 
On the other hand, evaluative mediation contrasts quite significantly with the facilitative and 
transformative models.
55
 In evaluative mediation, the mediator is interventionist as opposed 
to neutral.
56
 The mediator, being someone who is an expert in the substantive area of dispute, 
will actively intervene in the process by offering assessments, information and predictions to 
the disputing parties.
57
 The main goal in evaluative mediation is to reach settlement that is 
consistent with the legal norms.
58
 Despite being considered to be as closely aligned to non-
binding arbitration, neutral evaluation, neutral expert opinion or case assessment as it is with 
mediation, evaluative mediation is not based on a determinative approach.
59
 
 
An internal dispute resolution process is a process whereby the disputing parties are required 
to start communicating directly with each other. More often than not, miscommunication or a 
lack of communication between the parties exacerbates the dispute. Internal processes allow 
them to express themselves naturally, voicing their concerns and interests. Thus, they need an 
independent third party to assist them in managing the communication process and to help 
them achieve their own mutually acceptable resolution.  
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There are numerous benefits or advantages that support this recommendation that mediation 
be used for internal dispute resolution processes. Five benefits or advantages of mediation are 
discussed briefly as follows: 
 
i. Therapeutic effects 
According to Boulle, “self-determination is increasingly proclaimed as a major value of 
mediation systems.”60 Field argues that self-determination provides the parties with the 
ultimate power to decide how to resolve their dispute.
61
 One of the important aspects of party 
self-determination is participation.
62
 In the mediation process, the parties are deeply and 
thoroughly involved in the process from the very beginning. The parties, with the assistance 
of a mediator, design the processes that suit their needs and interests, collaborate in the 
negotiation, openly express their individual and mutual perspectives, acknowledge each 
other’s concerns, propose and generate options for decision making and develop the terms of 
a final resolution.
63
 
 
According to Shapira, the values of self-determination and party-autonomy in mediation are 
consistent with the principles of therapeutic jurisprudence.
64
 Shapira argues that “a high level 
of party participation in mediation means a high level of party control over the process, and 
more control leads to party empowerment and growth in psychological well-being.”65 It is 
further argued that the imperative of pursuing the support of party self-determination may 
also result in numerous therapeutic outcomes such as high levels of satisfaction and a positive 
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continuance of the relationship.
66
 According to Field, the opportunity to achieve self-
determination is one of the critically innovative and humane aspects of mediation and it is 
argued that this humanistic approach is consistent with the objectives of this model.
67
 
 
ii. Responsive to the parties’ needs and interests 
One of the reasons many people prefer mediation over other processes is its responsiveness to 
the parties’ needs and interests.68 In mediation, the mediator and the parties may disregard 
any rules, regulations and standards in carrying out the process.
69
 According to Baum, 
mediation offers flexibility in the dispute resolution process because the parties “own the 
process.”70 They may also decide on the logistics and rules, and are free to choose what level 
of presentation of evidence and discovery is appropriate.
71
 In this regard, Boulle argues that 
mediation is not really concerned with evidentiary mechanisms “though parties can agree on 
or assume a joint account of the facts. The focus is instead on the current and future needs, 
interests and relations of the individuals involved.”72 According to Waldman, “mediation also 
provides the opportunity to resolve the dispute quickly and more economically. These 
benefits can clearly alleviate stress in clients on both sides of the dispute and allow the clients 
to move forward.”73 
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iii. Supportive atmosphere for the parties in dispute 
According to Douglas and Leshinsky, mediation offers the opportunity for parties to engage 
and discuss a dispute in an informal and a less stressful manner.
74
 These processes allow the 
disputants to tell their stories, air their grievances and explore resolutions under the guidance 
of a mediator.
75
 According to Baum, disputes in strata schemes are often based on “emotional 
issues rather than practical ones and relatively insignificant disputes can quickly escalate.”76 
In such situations, a mediation process, conducted in a friendly and supportive atmosphere, 
can help the parties to reduce emotional barriers to communication, purge their frustration, 
express their feelings openly and discuss legally extraneous matters.
77
 By giving the parties 
an opportunity and a forum to address one another personally, the mediation process may 
help the parties to find common ground and work together towards mutually acceptable 
solutions. As Baum argues, “even if a settlement is not reached through mediation, the parties 
may lose their hostility toward one another and preserve their future relationships.”78 
 
iv. Educational benefits of mediation 
Mediation may also provide the parties with a valuable learning process as the parties are 
assumed to be the “experts” on the matters under dispute. At the same time, they may acquire 
better understanding of the concept of strata living. A mediator with a specialised knowledge 
on strata titles systems and legal frameworks may facilitate and provide assistance to the 
parties in the process by helping them to define the issues, removing impediments to 
communication, providing a framework for the parties to work with, helping them devise the 
agenda, clarifying misunderstandings and making suggestions for mutually satisfactory 
                                                          
74
  Douglas and Leshinsky, above note 6 at 227  
75
  Ibid. 
76
  Baum, above note 29 at 937. 
77
  Ibid. 
78
  Ibid, at 936. 
335 
 
resolutions.
79
 The educational experience the parties can gain in the mediation processes, as a 
whole, can also be said to provide them with knowledge and skills in managing disputes and 
strategies to avoid future disputes.
80
 
 
v. Mediation offers procedural fairness 
“Mediation scholars have begun to consider research by social scientists which demonstrates 
that procedural fairness or justice is an important, perhaps most critical objective of any 
dispute resolution process.”81 According to Waldman, there are three elements in procedural 
fairness: participation; dignity; and trust.
82
A fair, objective and impartial mediation process is 
understood to have certain elements. First, a mediator must allow each party adequate 
opportunity to speak and actively participate in the process. Disputants in mediation process 
may perceive that the process is fair if they are allowed to participate in the process 
actively.
83
 According to Shapira, active participation during the process is also important 
particularly where the parties reach a settlement as this can ensure a stable and long-lasting 
agreement.
84
 
 
The second element of procedural fairness is dignity. According to Waldman, “the degree to 
which a disputant is treated with respect and dignity also influences perceptions of procedural 
fairness.”85 As a matter of fact, it is a common rule in mediation that everyone in a mediation 
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process shall treat one another with respect throughout the process.
86
 For participants, to be 
treated with empathy and dignity will allow them to feel protected and respected.
87
 
 
The third element of procedural fairness is trust. According to Waldman, “people feel as if 
they are treated fairly when they trust that the authority with whom they are dealing are 
concerned about their welfare and want to treat them fairly.”88 According to Shapira, when 
parties in the mediation process start telling their stories and feel that the mediator is actually 
listening to them, the trust that they have in the mediator may increase.
89
 In such a situation, 
the parties may experience procedural fairness and this contributes to their feeling of 
satisfaction and to their commitment to the mediation outcome.
90
 
 
7.2.4 Potential implementation of internal dispute resolution processes for strata 
schemes in Peninsular Malaysia 
   
While mediation in strata neighbourhood disputes is still at an infancy stage in Peninsular 
Malaysia, the Government of Malaysia did introduce a community mediation program for 
neighbourhoods in 2008.
91
 This program is organised by the Department of National Unity in 
response to increased social tensions in the community due to inter-ethnic and intra-ethnic 
conflict.
92
 To further acknowledge the importance of maintaining peace in the 
neighbourhood, the government has enacted the Rukun Tetangga Act 2012 (Neighbourhood 
Act) with the objective of providing security and creating peaceful neighbourhoods.
93
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Under the Neighbourhood Act, the committee members of the Rukun Tetangga
94
 are given 
broad powers in maintaining security in the neighbourhood. These powers include the powers 
to arrest, investigate and prosecute offenders before a court.
95
 The Neighbourhood Act further 
provides that a Rukun Tetangga committee member may provide mediation for the purpose 
of resolving any dispute or difference amongst the members of the community.
96
 
 
In another development, the Government of Malaysia had recently enacted a Mediation 
Act2012 (Act).
97
 The purpose of this Act is to promote and encourage mediation as a method 
of alternative dispute resolution by providing for the process of mediation, thereby 
facilitating the settlement of disputes in a fair, speedy and cost-effective manner. According 
to commentators, among the salient features of this Act are the provisions concerning a 
guarantee of confidentiality in the mediation process and the ability for parties to record the 
settlement agreement of any private mediation in the court as a consent judgment or a court 
judgment.
98
 
 
These positive developments in community mediation affirm the argument that there is great 
potential for mediation to be practised widely in resolving strata neighbourhood disputes in 
Peninsular Malaysia. The many advantages of mediation in the context of early dispute 
resolution in strata title disputes have been discussed above. Another advantage of carrying 
out internal dispute resolution processes by way of mediation, particularly from the 
perspective of government, is the minimum costs involved. Since internal dispute resolution 
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processes are carried out informally, there is no need for any new institution or body to be 
established to carry out these processes: particularly if they are carried out at the community 
dispute resolution service provider level. Internal dispute resolution processes for strata 
scheme disputes are also cost-effective since the early-stage processes do not necessarily 
require representation by legal professionals. Further, there are individuals within strata 
schemes who can facilitate the processes themselves such as the strata manager or a 
committee member for the management corporation or a member of the Joint Management 
Committee (JMC).  
 
Since the building manager and committee members are considered the authority in a strata 
scheme, under the model suggested here, they will be the first contact point if there is a 
dispute between unit owners. Even if there is a dispute between a unit owner and the 
management corporation, such dispute will first be brought to the attention of the strata 
manager or a committee member. Based on this fact, it is imperative for the strata managers 
and the committee members to have advanced skills in mediation, negotiation and creative 
problem-solving to facilitate internal dispute resolution.
99
 Perhaps, the government may 
impose a condition that the strata manager must attend professional training on various 
dispute resolution techniques prior to appointment while committee members need to attend 
similar training programs within three months after election.
100
According to Bowling and 
Hoffman, there are three stages of learning that need to be considered by ADR 
practitioners:
101
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i. Learning about techniques such as active listening, reframing and diagnosis; 
ii. More deeply understanding how and why processes such as mediation work 
through a process of intellectual inquiry and discussion; 
iii. Becoming aware of how our personal qualities influence the process – sometimes 
referred to as mindfulness. 
 
In summary, an internal dispute resolution process is a process whereby the disputing parties 
need to start communicating directly with each other over a dispute or disagreement. More 
often than not, the miscommunication or rather a lack of communication between the parties 
exacerbates the dispute.
102
 In this respect, an internal process allows them to interact with one 
another more positively.
103
 It has been identified that the mediation process is the most 
appropriate and effective process for internal dispute resolution processes in strata contexts.  
 
In a mediation process, an independent third party will assist the disputing parties in 
managing the communication process and help them achieve their own mutually acceptable 
resolution.
104
 In this respect, this thesis argues that the building manager or the committee 
members of the management corporation should be given the responsibility for facilitating 
mediation as a process in the internal dispute resolution process stage of the model for strata 
schemes.
105
 It is further argued that, to ensure this process maximises the potential for the 
dispute to be mutually resolved, the building managers and the committee members must 
have the necessary skills and knowledge of dispute resolution methods and approaches.
106
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According to Douglas and Leshinsky, internal dispute resolution processes will be largely 
ineffective if unit owners, building managers and committee members are not trained in 
conflict resolution strategies.
107
 
 
Leadership in strata schemes, including the leadership of the building manager, must 
encourage disputing parties to resolve disputes at the earliest possible stage to avoid the 
unnecessary escalation of conflict.
108
 If internal dispute resolution processes through 
mediation fail to resolve a dispute, the parties should be advised to make another non-
adversarial attempt through the next phase of the model, namely, through a conciliation 
process. The next section describes conciliation by the COB as the second component of this 
proposed model.   
 
7.3 SECOND COMPONENT - CONCILIATION BY THE COB 
7.3.1 Conciliation – Definition and description 
Conciliation as a non-adversarial process is, in many ways similar to mediation in which the 
parties to a dispute identify the issues, develop options, consider alternatives and make 
attempts to reach an agreement.
109
 From a practical point of view, conciliation processes 
involve relatively informal discussion and negotiation sessions between the disputing 
parties.
110
 The process is assisted or facilitated by a third party.
111
 A conciliator will normally 
encourage open and honest discussions between the parties.
112
 The role of a conciliator in this 
process is to identify the issues in dispute but, like a mediator, the conciliator is prevented 
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from determining those issues.
113
 A conciliator does have a more interventionist role than the 
mediator, however. This is because they will provide information and offer options for 
solutions based on their knowledge of the relevant law, and also of how a Tribunal or a Court 
may decide a particular matter.  
 
There are many definitions of the conciliation process. According to Boulle, “there has been 
extensive debate on the similarities and differences between mediation and conciliation.”114 
Some commentators have defined conciliation broadly to include all facilitative and advisory 
dispute resolution processes, including certain evaluative models of mediation, while some 
even use the term conciliation and mediation interchangeably to reflect its similarities.
115
 
Others consider that the interventionist role of a conciliator excludes conciliation from 
mediation and other consensual processes.
116
 
 
According to NADRAC, “mediation is a purely facilitative process, whereas conciliation may 
comprise a mixture of different processes including facilitation and advice.”117 According to 
Sourdin, in many jurisdictions, conciliation is regarded as an evaluative process because it is 
part of a conciliator’s role to inform the parties the likely outcome of a dispute if the matter 
proceeds to adjudication.
118
 It is also viewed as being more “rights” focused and a potentially 
advisory process.
119
 According to Boulle, “conciliation invariably takes place in a statutory 
context and operates under a deep shadow of law.”120 The role of a conciliator in this respect 
includes having the “responsibility to indicate to parties, what is, and what is not, negotiable 
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in terms of the statutory framework, sometimes giving parties legal information as opposed to 
legal advice.”121 
 
7.3.1 Benefits of Conciliation 
There are many benefits of conciliation as a dispute resolution mechanism, particularly for 
strata scheme disputes in Peninsular Malaysia. As a non-adversarial process, conciliation 
reduces the negative psychological effects that are associated with adversarial processes such 
as the Tribunal or the Courts. Further, unlike the adjudicative process as is found, for 
example, in the Court which relies heavily on a process of disclosure, investigation, 
presentation of evidence and testing of information, a conciliation process is conducted in an 
informal setting where the parties are encouraged to discuss the dispute honestly and openly 
and to generate options for potential solutions.
122
 More importantly, the discussion and 
admissions made during a conciliation process are considered confidential and generally 
cannot be used against the other party in the adjudication processes.
123
 The benefits of 
conciliation are developed further in the following paragraphs.   
 
i. Conciliation is a quick process 
Similar to an internal process by way of mediation, conciliation can be used to resolve 
disputes quickly as the process is conducted informally and is not subjected to any rigid 
procedures despite being facilitated by a conciliator from a government agency. According to 
the Body Corporate and Community Management Office (Qld) (BCCM office), a conciliation 
process normally takes about three hours to complete.
124
 According to a report by the BCCM 
Office on the performance of conciliation processes in 2012/2013, 94.2% of conciliation 
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applications were finalised within forty days.
125
 The quick resolution of disputes can 
contribute significantly to reducing stress among the disputants and it can also contribute to 
further supporting the psychological well-being of the parties.
126
 According to Shuman, quick 
settlement can be therapeutic because it helps the parties to move on with their life, putting 
bad experiences behind them, limiting the anti-therapeutic effects of disputes such as 
emotional upset and mental stress.
127
 More importantly, the parties would then have more 
opportunities to focus on reconciliation and rebuilding the interpersonal neighbour 
relationships that have been damaged by the disputes. 
 
ii.  Conciliation is an informative process  
Another advantage of the conciliation process is that: it provides useful information with 
regard to the operations of law and strata living. However, legal information provided by the 
conciliator does not and should not amount to formal legal advice to the parties.
128
 A 
conciliator who possesses sound knowledge of the law and procedures can play a significant 
role in assisting the parties to design workable solutions for the parties within the strata legal 
framework. Gaining exposure to legal information pertaining to the strata titles system and 
effective dispute resolution techniques can further help parties to identify potential risks or 
“legal soft-spots,” in order to manage future disputes and design strategies to prevent disputes 
from occurring.
129
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Relevant information regarding the concept of strata title systems, self-governance, roles and 
duties of the management body, the committee for the management body, the status of 
building manager and the rights and duties of a parcel proprietor shared during the discussion 
may also educate disputing parties on various aspects of community living in strata schemes. 
Better understanding of the nature of strata living and the concept of self-governance may 
further encourage the parties to participate actively in the management body or even become 
a committee member for the management corporation. As discussion in Chapter Four of this 
thesis has demonstrated, many unit owners are reluctant to participate in the management of 
strata buildings due to a lack of knowledge about the concept of self-governance in the strata 
titles system and the importance of members’ participation. Educational inputs shared during 
conciliation processes may in this respect serve as a primary preventive approach under the 
notion of “domains of risk management” developed by Dauer.130 
 
iii.  Conciliation can improve communication 
Positive interactions and a positive exchange of views between the disputing parties may also 
enable a better understanding of each party’s position. At this stage of the model, parties may 
have come to realise that they can actually do something with the disputes themselves 
without having third party intervention.
131
 They would have, perhaps identified that they had 
been communicating very poorly in the past, or engaging in emotion-laden arguments that 
might be accompanied by swearing, abusive speeches or angry displays.
132
 Positive 
communication during the conciliation process may also allow the parties to let go their pre-
occupation with their own individual concerns.
133
 Each could be able to transcend his or her 
“narrow self-interest, to realise and recognise - even if only fleetingly - some element of 
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legitimacy in the other’s side position, some element of common humanity with the other 
party.”134 
 
A significant benefit arising from improved communication is the development of good 
relations between the parties who are (in most situations) neighbours and actually living 
together in the same strata schemes. Joint problem-solving approaches like mediation or 
conciliation can improve long-term relations because the parties may attain better 
understanding of each other and acquire the relevant experience and skills in managing future 
disputes.
135
 According to Pruitt, “joint problem-solving may show each side that it is possible 
to work with the other - that the opponent is a reasonable person with whom one can talk.”136 
Since disputes in strata schemes involve people having ongoing relations, it is argued that 
conciliation is a process that can reduce the damage to the parties’ relationship, as well as 
preserve, maintain, restore or create good interpersonal relationships. 
 
iv. Conciliation contributes to high compliance 
The conciliation process allows parties to actively participate in the discussion with the 
assistance of a conciliator, creatively drafting the agenda, identifying the issues and 
developing possible options for solutions.
137
 The conciliator, as someone who is an expert on 
the law, may provide general information on the legislation to the parties, but is not to make a 
judgment as to who is right or wrong based on the law. The aim of providing legal 
information in this way is for the parties to develop further understanding on the provisions 
of the law and rules related to the strata titles system. The parties may then be encouraged to 
determine solutions that can be agreed mutually and the conciliation process can be 
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concluded by the signing of a settlement agreement by the parties. According to Pruitt, 
procedural fairness as perceived by the parties is strongly related to long-term settlement.
138
 
If the parties feel that the conciliation process has been fair and all the issues have come out, 
it is highly possible for the parties to comply with the settlement agreement and the 
relationship between the parties is likely to improve.
139
 Pruitt who has carried out empirical 
research in process and outcome in community mediation in the United States further notes 
an important finding with regard to compliance. 
 
It is important to note that respondents who felt that the mediation had been 
fair did not like the agreement any better than those who did not, even 
though they were more likely to comply with that agreement. This suggests 
that fair procedures lock respondents into agreements they do not 
necessarily like.
140
 
 
Whilst the findings by Pruitt were related to procedural fairness in the mediation process, the 
same line of argument is relevant to the conciliation process: that procedural fairness 
perceived by the disputing parties in the conciliation process may contribute to high 
compliance with the settlement agreement. 
 
v. Conciliation offers parties high satisfaction 
According to Guthrie and Levin, satisfaction in problem-solving processes such as mediation 
and conciliation can be attributed to three factors: party expectations; process factors and 
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outcome factors.
141
 On party expectations, Guthrie and Levin argue that the parties in 
problem-solving processes such as mediation or conciliation report high levels of satisfaction 
with the process if it meets or exceeds their prior expectations.
142
 Conciliation process that 
meets party expectation will contribute to positive outcomes of the process such as the 
signing of a settlement agreement and motivation to observe and comply with the terms of 
the agreement. 
 
The second factor is the process itself.
143
 According to Guthrie and Levin, satisfaction 
resulting from the problem-solving process is due to: first, the ability of the parties to control 
the process and to achieve self-determination and self-transcendence; second, the perception 
of the parties that the conciliation process is fair.
144
 Conciliators are obliged to facilitate the 
conciliation process in a way which is fair, objective and impartial. This can be done, for 
example by working with the parties closely, assisting the parties in identifying the issues, 
intervening to preclude intimidating or abusive behaviour, allowing the parties to speak and 
express their feeling, showing the parties that their voices are being heard and proposing 
options for solutions.
145
 Active involvement of parties in the process and the impartial 
conduct of the conciliator give the parties a perception that the process is fair. The third factor 
that contributes to parties’ satisfaction relates to outcome factors such as the signing of a 
settlement agreement or saving of costs.
146
 
 
In summary, the conciliation process can be considered as one that avoids some of the 
negative psychological effects of adjudicative processes, provides the opportunity for the 
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parties to express their feelings and put forward their views freely, achieves timely resolution, 
provides educational experience, generates long term solution through high compliance, 
preserves neighbour relationships and contributes to the feeling of satisfaction. These 
outcomes can be considered as the therapeutic keys in conciliation processes which enhance 
or support the psychological and emotional well-being of participants.  
 
However, there is one key disadvantage of conciliation as a therapeutic process. Whilst 
disputing parties in conciliation processes are given the freedom to express their views 
concerning the disputes and they also enjoy the liberty to propose solutions, such liberty is 
limited to solutions that accord with the statutory framework of strata laws, rules and 
regulations.
147
 For example, disputing parties are not allowed to propose a solution or come 
to a decision that breaches the by-laws of the strata scheme or involving matters that require 
resolution in general meeting.
148
 Despite this shortcoming, this thesis argues that there are 
numerous opportunities for conciliation processes to have therapeutic effects and support 
people’s well-being.   
 
7.3.3 Proposed implementation of conciliation under this model  
The examination of dispute resolution processes in common law jurisdictions carried out in 
Chapter Six has shown that Queensland is the only jurisdiction that provides comprehensive 
statutory provisions on conciliation processes and procedures. Based on the latest statistics on 
conciliation processes conducted by department conciliators in the BCCM Office, 
Queensland, a high number of body corporate disputes are resolved through a conciliation 
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process and a high percentage of long lasting resolutions have been recorded as a result of 
conciliation agreements.
149
 
 
Upon examining the roles of government agencies in regulating matters arising from strata 
scheme disputes in Peninsular Malaysia, this thesis argues that an officer from the 
Commissioner of Buildings (COB) Office would be the most suitable person to provide a 
formal conciliation process for strata scheme disputes in Peninsular Malaysia. Whilst most of 
the powers and duties of the COB provided in the SMA relate to the enforcement of the law, 
this thesis proposes that a conciliation department be created within the COB office to 
provide conciliation services. As a precaution, this thesis suggests that there should be a clear 
demarcation between the roles and duties of enforcement officers and department conciliators 
to ensure compliance with the principles of natural justice. 
 
The model proposed by this thesis would also involve assigning the COB an educative role 
upon receiving complaints or an application for dispute resolution. Educating the strata 
community about the principles of strata living is a fundamentally important step in ensuring 
all members appreciate the responsibilities and liabilities that have been placed upon them. 
Information on the functions, duties and powers of the management corporation, managing 
agents and parcel proprietors or unit owners should be disseminated in various forms to assist 
these groups in achieving better understanding of the strata titles system.  
 
Ideally, the responsible authority, such as the Ministry of Housing and Local Government, 
should take charge in providing these sorts of educational services. However, due to the high 
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number of strata schemes in Peninsular Malaysia, it is proposed that the COB of each state be 
given the responsibility for developing various training modules for all purchasers of high-
rise property and those involved in management councils. It is also recommended that the 
COB office produce a code of ethics for all Joint Management Council members, committee 
members of the management corporation and the managing agents to guide them in 
discharging their duties effectively. In Queensland, the Office of the Commissioner for Body 
Corporate and Community Management has played a significant role in providing education 
and information services to the body corporate members, their committees and industry 
groups while in Singapore, the role is fulfilled by the Building and Construction Authority, 
Singapore (BCA).
150
 
 
In the event conciliation fails to resolve a dispute, the model proposed here envisages that the 
conciliator would be in a position to advise the COB to refer the dispute to the Tribunal for 
adjudication. An adjudication process by the Tribunal is therefore the third component of this 
proposed model and the details of the processes are described in the next section.    
 
7.4 THIRD COMPONENT - ADJUDICATION BY THE TRIBUNAL 
The adjudication process to be implemented by the Tribunal is considered a significant 
component of this model. This is because the Tribunal has already been established formally 
by the SMA and is therefore adaptable to the framework of this model. Furthermore, it is not 
the objective of this thesis to exclude any adversarial adjudicative processes from the 
proposed model despite preference being given to non-adversarial processes such as 
mediation and conciliation. Instead, this thesis acknowledges the advantages attached to the 
Tribunal as a quasi-judicial adjudicative body in resolving strata disputes efficiently. For 
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example, the Tribunal offers a cheaper and quicker dispute resolution compared to litigation 
in court.
151
 Section 117(1) of the SMA provides that the Tribunal shall make a finding within 
60 days from the date the first hearing commences.
152
 If this can be fully achieved, then the 
adjudication process provided by the Tribunal would definitely be quicker compared to the 
court process in Malaysia. This analysis is based on the report that 81.6% of 250,000 civil 
cases in Magistrate Courts were disposed within the six months timeline in 2012.
153
 
 
Another advantage of the Tribunal concerns the powers it has to conduct proceedings using 
simplified rules and procedures compared to the rigid procedural formalities that have to be 
observed by the courts.
154
 While the Tribunal still retains some traditional court processes 
such as interlocutory orders,
155
 rules pertaining to a statement of claim or defence,
156
 and 
security for costs and discovery of documents,
157
 the SMA provides that the Tribunal may 
conduct its proceedings in such a manner as it considers appropriate, necessary or expedient 
for the purpose of ascertaining the facts or law.
158
 These simplified procedures are expected 
to help disputing parties to focus on the core issues in dispute. The simplification of the 
procedures will also help the Tribunal to assess the application and issue an award on the 
merits of the matter rather than on technical procedural aspects of court proceedings. Other 
than that, the Tribunal also offers lower legal costs, at least in terms of representation fees. 
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This is because the SMA provides that no party shall be represented by an advocate and 
solicitor at a hearing unless it involves a complex issue of law.
159
 
 
Despite the advantages of a Tribunal adjudication process compared to court litigation, 
adjudication by the Tribunal still retains an adversarial approach to resolving disputes. 
Adjudication by a quasi-judicial body normally provides the same result as litigation in courts 
where one party is declared a winner and another is the loser. Unlike other ADR processes 
such as mediation and conciliation, decisions or orders by the Tribunal are imposed upon the 
parties and have binding effects.
160
 Appeal to a higher authority such as the court is not 
allowed under the SMA unless on points of law or when there is a serious irregularity.
161
 This 
approach of imposing orders on parties based on the merits of the case and under the 
guidance of existing legal principles minimises the opportunity for the parties to achieve self-
determination in adjudication processes.  
 
It must be acknowledged that, whilst the Tribunal still retains many traditional adversarial 
elements of adjudicative processes, there are ample opportunities for it to apply therapeutic 
approaches in resolving strata disputes under the SMA.
162
 First, it can adopt a problem-
solving approach in resolving disputes in strata schemes. The SMA provides that the Tribunal 
may assist the parties to negotiate an agreed settlement in relation to the matter.
163
 However, 
the question arises as to how the negotiation should be conducted, or whether the Tribunal 
should follow certain rules and procedures while assisting negotiations, as this is not 
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articulated in the SMA.
164
 Since there is no restriction in the SMA for the Tribunal to apply 
any processes that would encourage the parties to settle the disputes mutually at the 
negotiation stage, this thesis argues that the Tribunal is in the position to take a creative 
problem-solving approach to assist the parties in the negotiation process.  
 
According to De Villiers, a well-structured negotiation process may contribute to early 
settlement by agreement, saving the disputants from having to endure stressful and 
confrontational adversarial adjudicative process.
165
 A structured negotiation process that is 
based on a problem-solving approach would require the presiding member of the Tribunal to 
actively engage with the disputants, with the objective of obtaining more information about 
the dispute and the background of the disputants.
166
 Active engagement by the presiding 
member of the Tribunal with the disputant involves posing questions to and eliciting 
clarifications from the disputants on various aspects of the problem. Through this process, the 
presiding member of the Tribunal may not only understand the contentious issues at hand but 
is also able to identify the underlying issues that may have become the root cause for the 
dispute.
167
 With this understanding, they are in a position to better develop therapeutic 
options for settlement that will support the parties’ well-being. 
 
In order to encourage the disputants to reach informed decision during the negotiation 
process, the presiding member of the Tribunal could also inform the disputants about recent 
decisions of the Tribunal that have some relevance to the current dispute. The parties should 
also be made aware of the benefits of early settlement and the adjudicative processes that will 
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follow in the event settlement cannot be achieved. However, it is imperative for the presiding 
member of the Tribunal to remember that active engagement should be carried out without 
crossing the line of impartiality for example by allowing only party to speak and express his 
emotions while limiting the other party the same opportunities.
168
 
 
Secondly, the Tribunal can apply a therapeutic approach in adjudicative processes by taking a 
more inquisitorial role in resolving the disputes. The Tribunal should be encouraged to seek 
more information based on the evidence presented by the parties and even to conduct its own 
investigation to find the truth. According to Toohey and Toohey, the inquisitorial approach 
may provide opportunities for an adjudicator to probe the underlying causes of the disputes 
and act in a way that provides therapeutic benefits to the disputants.
169
 Important information 
and data generated by way of an inquisitorial approach may help the Tribunal in 
understanding the whole situation. In Singapore for example, the Court of Appeal had to urge 
the Strata Titles Board to be more inquisitive in its role.
170
 The Court of Appeal held that, 
“the STB should play a proactive role in determining applications for a collective sale in such 
cases, rather than simply listening to the evidence and arguments of both sides and then 
ruling on their differences (in the event that mediation has failed).”171 The STB must not be 
satisfied only with what has been presented by the contending parties but must seek out the 
facts whenever there is evidence.
172
 
 
The needs for the Tribunal to play an inquisitorial role is heightened by the fact that the SMA 
does not allow for legal representation unless the matter in dispute involves complex issues 
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and one party may suffer severe financial hardship if a legal representation is not allowed.
173
 
According to De Villiers, when the parties are self-represented, the presiding member of the 
Tribunal must adjudicate with empathy and play a creative role in assisting the parties to 
resolve the disputes themselves rather than simply imposing a decision on them.
174
 
 
Thirdly, Menkel-Meadow argues that while the adversarial model assumes that the parties’ 
ultimate desire in litigating their dispute is to maximise individual gain, a problem-solving 
approach is more concerned with determining the actual needs of the disputants.
175
 This 
thesis argues that the Tribunal, despite being built on the centrality of adjudicative 
approaches, may also play a problem-solving role to generate therapeutic outcomes such as 
long-term settlement, increasing parties’ satisfaction, optimising well-being and preventing 
recurrence. It is argued that the SMA does provide opportunities for the Tribunal to promote 
better results for the disputants that provide satisfaction and fulfil the psychological needs 
and well-being of the parties as well as the strata community. In section 117(4) of the SMA, 
it is provided that: 
 
In making an order under the subsection (3), the Tribunal shall have regard to – 
(a)     the relevant provisions of this Act; or 
(b) the interest of all parcel owners or proprietors in the use and enjoyment of their 
parcels or the common property or limited common property. 
 
Section 117(4)(b) above gives the Tribunal powers to consider other aspects of disputes 
beyond strict legal and individual rights, duties and liabilities. This provision, if implemented 
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according to the framework of the comprehensive law movement, would contribute positively 
towards promoting relationships, moral development and the well-being of the disputants. 
The imperative of pursuing the focus and concerns of the comprehensive law movement can 
also be said to provide strong support to the concept of self-governance, which is essential to 
the good functioning of strata neighbourhoods.     
 
Fourthly, section 117 (1-2) of the SMA provides that the Tribunal shall make its award 
without delay and shall in all proceedings give its reasons for the award. There are many 
benefits for writing reasoned decisions, for example such an approach gives the parties a 
sense of fairness because they are made aware of the reasons for their victory or loss.
176
 It 
also gives the opportunity for the adjudicator to explain the law and establish precedents.
177
 
More importantly, writing reasoned decisions may create therapeutic effects for the disputing 
parties. According to Toohey and Toohey, “in writing their reasons for a decision, the 
adjudicator has the opportunity to refer in a respectful way to the parties’ allegations and 
submissions and to avoid unproductive castigation of the parties.”178 Writing reasoned 
decisions may also provide the parties with a better understanding of the concept of self-
governance in strata titles systems, of the requirements of communal living and the 
importance of positive communication in neighbour relations. These positive educative 
outcomes may further contribute to a personal transformation of the parties and may also 
contribute to the prevention of future disputes. 
 
In conclusion, while adjudicative approaches by the Tribunal, as proposed in this model, are 
still very much influenced by traditional adversarial approaches, the Tribunal may in fact 
provide better efficiency than court processes in terms of time, procedures and costs. Certain 
                                                          
176
  Mohamed and Abdullah, above note 154 at 56-59. 
177
  Ibid. 
178
  Toohey and Toohey, above note 1 at 314. 
357 
 
procedures of the Tribunal provided in the SMA may also provide opportunities for a 
therapeutic approach, for example, negotiation processes, an inquisitorial approach, 
consideration of the “rights-plus” approach and reasoned decisions. The therapeutic 
orientation of the Tribunal proposed in this model will benefit the parties, strata schemes 
community and the society at large in terms of the psychological functioning of the parties 
and their future relationships.  
 
As mentioned earlier, the SMA does not confer upon the Tribunal exclusive jurisdiction over 
the adjudication of disputes in strata schemes in Peninsular Malaysia. Subject to certain 
conditions already mentioned, parties in dispute have the liberty to seek redress from the 
court of competent jurisdiction, which in Peninsular Malaysia is the magistrate court. The 
next section discusses the concept of problem-solving courts and the application of this 
concept to the resolution of strata scheme disputes in Peninsular Malaysia.  
 
7.5 FOURTH COMPONENT - COURT LITIGATION/APPEAL 
According to Teo, the general rule which determines whether a matter should be referred to 
the courts is where a particular statute has created an obligation and the performance of such 
obligation cannot be enforced by any other manner or unless special circumstances exist 
which require court intervention.
179
 In Peninsular Malaysia, the SMA provides specific 
processes for dispute resolution for strata schemes involving the COB and the Tribunal. 
However, application to the Courts for disputes that come under their jurisdiction is still 
allowed. For example, section 70(7) of the SMA provides that the management corporation 
and proprietors may apply to the Tribunal or a court of competent jurisdiction for an order to 
enforce the performance of any by-laws or restrain their breach or recover any damages 
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caused by the breach of any by-laws.
180
 However, there is an exception to the above. For any 
disputes that have been brought to the Tribunal earlier, the SMA only allows reference to the 
High Court by way of appeals on a question of law.
181
 Further, the SMA also allows a party 
to Tribunal proceedings to apply to the High Court challenging a decision by the Tribunal on 
the ground of serious irregularity.
182
 
 
While the strata legislation in Peninsular Malaysia allows any person to bring an action in 
court to resolve a dispute arising from strata titles schemes, this thesis argues that bringing 
strata scheme disputes to court for litigation should be an option of last resort and if possible, 
avoided totally. This is because dispute resolution in the traditional adversarial court system 
effectively only provides temporary solutions in terms of damages, remedy, compensation or 
injunction.
183
 Furthermore, court litigation in an adversarial model “makes assumptions about 
the parties desire to maximise individual gain” without considering the actual needs of the 
parties.
184
 
 
Court systems are also not suitable for resolving disputes between parties who will have 
future relationships, as the adversarial processes are not expected to produce positive impacts 
on the parties such as improved relationships or a change of behaviour.
185
 This is because the 
judges’ roles are limited to establishing the facts, weighing the evidence, applying relevant 
legal principles, selecting legal authorities and making decisions based on the best argument 
and available evidence and not necessarily on the truth of the matters or the human 
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functioning of the parties.
186
The rational, detached and argumentative conventions of the 
traditional adversarial process further discourage apology, admissions of wrongdoing and the 
acceptance of responsibility.
187
 The end result of this method is not a solution to the whole 
problem in dispute, as the issues underlying the legal problems are not resolved, but continue 
to simmer.
188
 According to Lippman, court litigation involving people in relationships such as 
neighbours serves no-one’s interests.189 Such an approach is achieving very little, making 
little difference to disputing parties or the community.
190
 
 
As has been stated on a number of occasions throughout this thesis, in strata titles living, 
disputes may occur due to various factors such as breaches of the by-laws, anti-social 
behaviour, varying cultural and religious background and clashes of personalities. Given the 
interpersonal and emotional nature of the sorts of conflict that arise in strata schemes, it is 
beneficial to the disputants if the courts can provide opportunities for the parties to clarify 
and define the issues, communicate and exchange relevant information, increase their 
understanding of the problem and the underlying issues, facilitate awareness of mutual and 
individual interests and promote self-determination of disputes.
191
 
 
Against this backdrop, this thesis argues that adversarial court processes for strata scheme 
disputes should consider a transformative approach to adjudication, similar to what has been 
proposed to the Tribunal in the previous component.
192
 Instead of simply resolving disputes 
by way of traditional adversarial approaches with the ultimate goal of reducing court dockets, 
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the courts should embrace a creative problem-solving approach that not only addresses the 
legal issues but also gives attention to the underlying social, psychological or economic 
problems of the disputing parties. Judges in such cases may, instead of merely being an 
arbiter, take a collaborative and active role in the proceedings. According to Kaye, “problem-
solving courts are courts. They strive to ensure due process, to engage in neutral fact-finding, 
and to dispense fair and impartial justice.”193 The difference is that problem-solving courts 
have developed a new, constructive approach to processing cases with the objective of 
resolving problems rather than adjudicating cases.
194
 According to King:
195
 
 
There are basic principles associated with motivation and positive 
behavioural change that are based on empirical research that should inform 
all judging and advocacy practices in problem-solving courts. Among these 
basic principles, self-determination, the promotion of procedural justice 
values and practices based on health compliance principles’ would seem to 
apply equally to all courts that seek rehabilitative, therapeutic or 
correctional outcomes in their dispositional process. 
 
The discussion of problem-solving justice in Chapter Three of this thesis has shown that there 
would be many benefits for the courts in Malaysia in moving from a traditional adversarial 
model to a problem-solving model that employs a collaborative approach and focuses on 
therapeutic outcomes. Berman and Fox have developed six notions to assist with 
understanding the nature of problem-solving courts. The six notions are: enhanced 
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information; community engagement; collaboration; accountability; outcomes; and individual 
justice. This thesis argues that these six notions are highly relevant in adjudicating strata 
scheme disputes as they may create peaceful and harmonious strata neighbourhoods and 
provide support to the concept of self-governance in strata titles system in Peninsular 
Malaysia: 
 
i. Enhanced information 
In a problem-solving court, the judge would try to collect and generate as much information 
as possible, in a way not typically engaged in by the courts.
196
 With a wide range of 
information about the case, the parties involved, the community background and the relevant 
agencies in charge, the judge is able to understand the problem and deal more effectively with 
it.
197
 With enhanced information, a judge in a problem-solving court can also play “an 
educative role in raising community consciousness about the problem in question, its causes 
and the resources that courts need to resolve it.”198  For the Courts dealing with strata scheme 
disputes, enhanced information on the above aspects may improve their capacity to give a 
more therapeutic decision.   
 
ii. Community engagement 
Strata living comprises multiple stakeholders, each with different rights, roles, obligations 
and interests. Negotiating relationships between these stakeholders is made more complicated 
in the context of self-governance in strata titles systems. Thus, when disputes are brought to 
the court, it would be beneficial if the court is able to engage and communicate with as many 
stakeholders in the scheme as possible in order to get the right perspective and understanding 
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of the underlying issues, needs and interests of the disputing parties as well as the community 
in resolving any disputes. 
 
iii. Collaboration 
As mentioned above, there are multiple stakeholders in a strata scheme. Among the primary 
stakeholders are the unit owners, the management corporation, the council members, the 
managing agent and the tenants. There are also government agencies that are related to the 
affairs of the strata system in Peninsular Malaysia such as the Commissioner of Building 
(COB), the Local Council and the Land and Mines Department. They can be classified as 
secondary stakeholders. Under the SMA, disputes in a strata scheme may occur between unit 
owners or residents and it can also occur between unit owners and the management 
corporation.  
 
Applying the principle of collaboration as advocated by problem-solving courts as well as the 
comprehensive law movement, the court may, in adjudicating strata scheme disputes, form a 
collaboration with other stakeholders such as the management corporation, managing agent 
or government agencies such as the COB.  By forming collaboration with these stakeholders, 
the court can propose creative and innovative solutions for the disputes, taking into 
consideration the rights-plus approach and the well-being of the disputing parties as well as 
the relationships and future functioning of relevant parties. 
 
iv. Accountability 
Under the concept of self-governance as has been discussed in Chapter Four of this thesis, 
unit owners are accountable for any financial liabilities incurred by the management 
corporation, for example payment of damages for a civil suit filed against the management 
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corporation by one of the unit owners or a group of the unit owners. To pay the damages, a 
special fund has to be collected from each unit owner according to their share unit.
199
 A 
council member is also made accountable by the law if the management corporation has 
incurred loss due to negligence or bad decision of council members with respect to 
management corporation affairs.
200
 In cases where a unit owner fails to make payments 
regularly to the management fund, the effects on the strata scheme and other unit owners 
would be a shortfall in the management fund and the other unit owners would have to pay 
extra contributions to prevent disruption to maintenance of the common properties.
201
 
 
As all these problems revolve around unit owners being responsible for cause and effects, it is 
more appropriate for a court to ensure that the disputing parties are made accountable for the 
problems they have created through educational sanctions.
202
 In some problem-solving courts 
for example, minor crime offenders have been required to perform community service such 
as sweeping and graffiti removal in the neighbourhood where they offended in order to hold 
them accountable for what they had done to the community.
203
 
 
Perhaps the same approach is needed for the management body to enforce payment of 
contributions. Management bodies in many countries have resorted to ordinary debt recovery 
proceedings while some provide swifter summary procedures in the statute.
204
 The courts 
may in such cases sanction for the offender to do voluntary works for the management body 
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such as taking care of the gardens and watering plants in common areas. Such sanctions may 
not only influence a change of the behaviour or attitude of the defendant, it also develops a 
sense of belonging by having the understanding that common property in the strata schemes 
belongs to every unit owners and they have collective responsibility to take care of it.   
 
v. Outcomes 
According to Beasley, litigation or the threat of litigation has the effect of forced 
settlement.
205
 This is a good outcome if the objective of dispute resolution is just to force 
compliance with the rules and regulations. However, a traditional court litigation process 
does not necessarily solve the underlying issues of the conflict or fulfil the needs of the 
disputing parties.
206
 The unsolved underlying issues will likely deteriorate and further 
damage the relationship between the parties.
207
As the disputing parties live in close proximity 
with each other in the same neighbourhood, neighbourly relations may be undermined in 
adversarial proceedings, and the conflict and enmity between the parties may continue.  
 
The model provided by problem-solving courts on the other hand provides an opportunity for 
the courts to help the disputing parties to effectively deal with the problems in ways that may 
produce therapeutic outcomes such as long-term settlement and parties’ satisfaction.208 By 
applying therapeutic jurisprudence principles, problem-solving courts are able to deal with 
the parties’ underlying problems, optimising people’s well-being and preventing the 
recurrence of problems.
209
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vi. Individual justice 
While the Tribunal was established as a specialised forum for resolving strata scheme 
disputes in Peninsular Malaysia, the Courts may also provide individual justice to disputing 
parties in cases concerning strata scheme disputes by the creation of a special court for 
housing disputes. In New York for example, the Housing Court creates a division for 
adjudicating co-op and condominium disputes. According to Van Der Tuin, the creation of a 
separate court for co-ops and condominiums was necessary because “the dynamics and legal 
issues are so different. It’s a different economic relationship. With co-op, it’s not just space 
rental – it involves partial ownership. The breadth and depth of the relationship is 
different.”210 Thus, by having a specialised court for resolving housing and strata scheme 
disputes, the special court may take a collaborative problem-solving approach that produces 
therapeutic outcomes and promotes the concept of self-governance in the strata title system.    
 
In conclusion, problem-solving court approaches promote better outcomes for the disputants 
in terms of supporting a change of behaviour and enhancing the parties’ psychological well-
being. Problem-solving court approaches also promote a stronger internal commitment 
among the disputants to change for the better. They develop an understanding of “cognitive, 
affective and motivational and environmental factors” that affect behavioural change 
processes. In terms of the modification of court processes, adopting a problem-solving court 
approach does not require any fundamental changes in the traditional court structure, 
processes or procedures. Instead problem-solving court approaches can enhance procedural 
justice for the parties within the existing structures by giving participants greater “voice, 
validation and respect” than is currently achieved in the court system.211 
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The third and fourth components of this model are based on an adversarial adjudicative 
approach, which traditionally yields unsatisfying results for the disputants and the 
community. In such situations, a reconciliation process needs to follow. The next section 
proposes a post-adversarial approach employing transformative mediation as the final 
component of the dispute resolution model for strata scheme disputes offered in this thesis.  
 
7.6 FIFTH COMPONENT – POST-DISPUTE RESOLUTION PROCESS: 
TRANSFORMATIVE MEDIATION  
 
The main issues in strata living are not about individual legal rights and interests but rather 
how neighbours and stakeholders with different values and interests can work through their 
differences and still live together in a harmonious and peaceful strata neighbourhood. Dispute 
resolution among neighbours particularly through adjudication by the Tribunal or court 
litigation may not necessarily resolve the whole episode of the conflict. In many situations, a 
problem-solving approach by traditional court systems may only lead to the “settlement of 
disputes” and not the “resolution of relationships.”212 As a result, hostility between the parties 
may continue and there is still a possibility that the wound will never heal, the trust will never 
be recovered and enmity will silently continue.
213
 Where this is the case, the negative effects 
or outcomes of the dispute resolution process for strata disputes may contribute to creating a 
community with entrenched conflict and deteriorating personal relationships.
214
 
 
As demonstrated in Chapter Four and Five of this thesis, neighbour relations have become 
(and are likely to increasingly become) more important to the concept of strata living as 
urbanisation and strata development continue. Thus, it is necessary to formulate sustainable 
solutions to reconcile and improve neighbour relations and psychological well-being that 
have been affected by strata scheme disputes and protracted dispute resolution processes.  
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Analysis in Chapter Four of this thesis has shown that good neighbour relations contribute 
significantly to a higher sense of community and these two important social constructs may 
“ameliorate neighbourhood conditions in general, as well as in relation to neighbourhood 
satisfaction.”215 Thus this thesis argues that, whilst all the four components in this model 
propose various problem-solving approaches in resolving strata scheme disputes, the model 
would not be complete without a post-dispute resolution process between the parties in 
continuing relationships to further heal the wounds, to “mend fences” and to renew the 
relationship. The objective of a post-dispute resolution process is to allow any underlying 
issues involving behavioural, emotional or relationship factors that were not publicly 
highlighted and addressed during the formal process to be further deliberated and discussed 
in a private reconciliation session.
216
 
 
Again, as demonstrated in the discussion of the first component of this model involving 
internal dispute resolution processes, the issue of which process or approach best suits this 
post-dispute resolution phase of the model requires the same consideration as has already 
been canvassed in the discussion of the internal dispute resolution component, above. Based 
on the earlier discussion on the first component of this model, it is clear that mediation is the 
most suitable dispute resolution option within the ADR framework and it would be the most 
appropriate post-adversarial process.
217
 
 
Brief discussion on various models of mediation undertaken in the early part of this Chapter 
has shown that mediation offers a number of advantages compared to other approaches such 
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as arbitration or adjudication. For example, mediation allows the parties to tell their stories.
218
 
Mediation also opens opportunity for the broken relationships to be repaired and apology to 
be offered.
219
 According to Schneider, “mediation can also allow a broader range of issues to 
be resolved making the execution of any agreement reached, more likely.”220 
 
According to Pacquin and Harvey, there are two approaches that are normally taken in 
mediation: a facilitated negotiation approach and a problem-solving approach. In the 
facilitated approach, the mediator will strictly stick to the issue in dispute and try to 
encourage the parties to compromise in order to reach agreement. In a problem-solving 
approach, “the mediator attempts to translate parties’ positions into statements of interests, 
with a focus on the parties’ understanding each other’s interests instead of defending 
demands.”221 However, Pacquin and Harvey argue that both approaches are most likely to be 
short term since the focus is more on the substance of the dispute.
222
 
 
Transformative mediation, on the other hand offers a different form of facilitative 
approach.
223
 According to Bush and Folger, mediation should have a far more therapeutic 
goal than mere dispute resolution.
224
 Mediation must be able to transform the character of the 
disputing parties and the society as a whole.
225
 A transformative mediation, according to 
Pacquin and Harvey provides “opportunities for empowerment (a clear assertive statement of 
how the parties see the situation and their needs in it) and recognition (understanding the 
                                                          
218
  Andrea K. Schneider, ‘Therapeutic Jurisprudence/Preventive Law and Alternative Dispute Resolution,’ 5 
PSYCH. PUB. POL. & L. 1084 at 1093-1094; See also Shapira, above note 39 at 265. 
219
  Schenieder, ibid; Gary Pacquin and Linda Harvey, ‘Therapeutic Jurisprudence, Transformative Mediation 
and Narrative Mediation: A Natural Connection’ (2001-2002) 3 Fla. Coastal L.J  167 at 170. 
220
  Pacquin and Harvey, ibid. 
221
  Ibid. 
222
  Ibid. 
223
  Field, above note 39 at 53; Pacquin and Harvey, ibid at 180. 
224
  Bush and Folger, above note 54 at 24. 
225
  Ibid. 
369 
 
other’s point of view).”226 According to Field, “transformative mediation is a form of 
therapeutic or reconciliation mediation that focuses on empowering parties to recognise each 
other’s conflict perspective, transforming the way they deal with the particular dispute in 
question.”227 The central aim of transformative mediation is to facilitate empowerment and 
recognition shifts for the parties. By recognising each other’s conflict perspective, the parties 
will experience the feeling of being heard, understood and therefore valued.
228
 These 
experiences can contribute to achieving self-determination of dispute for the parties.
229
 
 
Having considered the focus and concerns of all the models of mediation, this thesis argues 
that transformative mediation is a preferred mediation model for a post-adversarial process as 
its therapeutic nature promotes reconciliation between two parties emotionally battered by 
adversarial process.
230
 According to Field, the therapeutic nature of transformative mediation 
addresses issues of emotions, fears and feelings, as well as discussion of past events more 
effectively.
231
  
 
Another important feature of transformative mediation is the educational aspect of the whole 
process. According to Marshall, “transformative mediation is not a brief, atypical interlude in 
the history of a particular conflict. Rather it can be seen as a dispute resolution approach that 
provides a valuable learning experience for the parties.”232 As such, the transformative 
mediation approach has the potential to affect a change of behaviour in the parties and to 
support them in the formation of more positive social and neighbourly relationships. 
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In summary, a post-dispute resolution or post-adversarial process is proposed as part of this 
model in an attempt to bring disputing parties from a recently concluded adjudicative or 
litigation process together in a reconciliation process. This proposed process, preferably using 
a transformative mediation model is designed to encourage positive communication between 
the parties, allowing them to understand each other, enabling them to identify some of the 
underlying problems in relation to their dispute, and giving them an opportunity to appreciate 
the other’s position. By the end of the process, it is hoped that, as a result of this experience, 
the parties would at least share the same desire to build long-term relationships that would 
not only benefit their own psychological well-being, but also affect some changes in 
behaviour and attitude. 
 
A more difficult question to be addressed about this component of the model is how a post-
dispute resolution process can be implemented? What will be the main driver that pushes the 
parties to undertake a reconciliation process? The answers to these questions actually lie in 
the objectives of this model which basically promote positive communication and an 
educational experience during dispute resolution processes. It has been argued throughout 
this thesis that one of the main impediments in having a successful strata neighbourhood is 
the lack of knowledge and understanding among the stakeholders, particularly the unit 
owners on the novel concept of communal living under strata titles systems. The stakeholders 
such as unit owners and occupiers should be made aware and understand the need for them to 
live together peacefully and harmoniously. They also need to understand the importance of 
active participation in the governance of their schemes, and the liability, risks and 
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consequences of poor management and maintenance of the strata buildings to their quality of 
life and investments in the property. According to Yung Yau:
233
 
 
A large body of literature evidenced the close association between 
residents’ health and housing quality. In this regard, homeowners, 
particularly those owner-occupiers may participate in building care with a 
view to better living environment, and thus healthier lives. Economically 
speaking, proper management and maintenance of building helps to 
preserve property value for homeowners. As evidenced by both local 
research (for example Chau et al, 2003) and overseas studies (for example 
Kain and Quigley, 1970; Bourassa and Peng, 1999), properties with better 
conditions command higher value, keeping other things constant. (sic) 
 
Factors such as time, finances and a lack of skill and knowledge about management of strata 
buildings have been identified to be the common constraints to building care actions. Chapter 
Five of this thesis further identifies that disputes between members in strata schemes can also 
have significant impacts on the lack of building care efforts. It is thus argued that positive 
interaction occurring between disputing parties and the educational information they acquire 
during dispute resolution processes will make them more fully understand the importance of 
joint efforts in self-governing their strata scheme and the significant negative consequences 
for building neglect, they will not have the drive or desire to improve their relationship post-
dispute resolution processes. 
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The next step is to explore other strategies involving the Tribunal and the courts. For 
example, disputing parties in adjudicative processes could be encouraged by the Tribunal or 
the court to participate in post-adversarial mediation as part of a reconciliation process. The 
presiding member of the Tribunal or a judge in such cases may provide information to the 
parties about the tangible and intangible benefits of “reconciliation mediation” on future 
relationships, psychological well-being and economic incentives. The dynamics of mediation 
processes are important and beneficial to disputants having long-term relationships such as 
neighbours in a strata scheme since the parties will be encouraged to identify solutions that 
are acceptable to both parties rather than identifying problems.
234
  
 
The management corporation and the building manager can also play an important role in 
encouraging the disputing parties to resolve any underlying issues post-adjudication. Due to 
the destructive conflict interaction normally occurs during adjudication, the parties may not 
be able to communicate with each other positively or constructively post-adjudication. 
According to Folger, conflict tends to lessen parties ability to accurately understand and 
assess their situations.
235
 As a result, their relations as neighbours may further deteriorate and 
this will affect the stability of strata neighbourhoods in the long-term. In order to maintain 
peace and promote good neighbour relations among members of strata community, the 
management corporation or the building manager is encouraged to facilitate “transformation” 
in the parties’ interaction by applying transformative mediation framework.236  
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7.7 CONCLUSION 
Strata title systems create a unique form of communal living based on the principle of self-
governance. The success of this concept relies strongly on good neighbour relations and a 
strong sense of community. These are the keys to strata schemes functioning well and form 
the basis for a good neighbourhood. A good strata neighbourhood is one where neighbours 
have mutual respect for each other, a strong sense of belonging, actively participate in the 
community and demonstrate in-group solidarity and unity. All these elements of a good strata 
neighbourhood contribute significantly to people’s health and psychological well-being when 
living in a strata environment.  
 
Disputes in strata schemes may occur in relation to a variety of issues and can be damaging to 
harmonious strata living. According to Leshinsky et al, “conflicts between neighbours can be 
some of the most bitter and protracted types of disputes in our communities.”237 Traditional 
adversarial adjudicative approaches to dispute resolution have been shown to be ineffective in 
resolving disputes involving relationships, particularly in terms of neighbour relations in 
strata schemes. In order to address the inadequacies in the current dispute resolution model 
for strata scheme disputes in Peninsular Malaysia, this thesis develops a model that is 
comprehensive, dynamic and responsive.  
 
Based on the comprehensive law model, a dispute resolution model for strata systems is 
proposed not only to achieve effectiveness and efficiency, but most importantly, to produce 
some form of therapeutic outcome for people experiencing disputes in strata titles contexts 
through the preservation of neighbour relations and optimisation of the community’s well-
being. This model consists of five components. The first component is centred on a mediation 
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process in an internal dispute resolution setting. The second component builds on the 
centrality of conciliation, which is a non-adversarial dispute resolution process involving a 
government agency. The third component identifies therapeutic opportunities in an 
adjudicative process offered by the Tribunal, while the fourth component suggests a problem-
solving approach for the courts systems in resolving strata schemes disputes. The fifth and 
final component proposes a post-dispute resolution reconciliation process employing a 
transformative mediation model. These five components of dispute resolution need to be read 
and understood as an integrated whole in order to construct a new dispute resolution model 
for strata scheme disputes in Peninsular Malaysia. Figure 2 below illustrates the model for 
dispute resolution processes for strata scheme disputes in Peninsular Malaysia. 
 
Figure 2: The model for an effective and efficient dispute resolution processes for strata schemes disputes in 
Peninsular Malaysia based on the theoretical framework of comprehensive law movement. 
Self resolution
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CHAPTER EIGHT 
 
THESIS CONCLUSION 
 
8.1 INTRODUCTION 
 
This thesis has analysed various dispute resolution processes that have been developed in 
strata titles system in Peninsular Malaysia under the Strata Titles Act 1985(STA), the 
Building and Common Property (Maintenance and Management) Act 2007(BCPMMA) and 
particularly the current processes under the Strata Management Act 2013(SMA). In order to 
analyse the orientation of the processes, the limitations and the impacts they had and would 
have on emotional life and psychological well-being of members of strata schemes, the thesis 
made a critical analysis of systemic developments in other common law justice systems, 
particularly the comprehensive law approach that focuses on extralegal factors and optimises 
the outcomes of legal matters relating to well-being. 
 
A theoretical framework has been developed based on the principles of the comprehensive 
law movement. Four independent vectors in the comprehensive law movement, namely, 
therapeutic jurisprudence, preventive law, ADR and problem-solving courts became the 
parameters for the framework. The theoretical framework then provided analysis and 
developed a model for effective and efficient dispute resolution processes for strata scheme 
disputes in Peninsular Malaysia. The next sections discuss the key issues and findings of the 
thesis, potential future research and the conclusions of the thesis. 
 
8.2 KEY ISSUES AND RESEARCH FINDINGS 
 
The key issues in Chapter Two of this thesis revolved around the development of dispute 
resolution processes for strata scheme disputes in Peninsular Malaysia since the Strata Titles 
Act 1985 (STA) was formally introduced in 1985. The analysis showed that since 2001, the 
Government of Malaysia has been putting a lot of effort into establishing dispute resolution 
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processes that are more accessible and less expensive than court actions for the benefit of 
individuals and bodies having interest in strata schemes. A Strata Titles Board (the Board) 
was established by the STA but the Board has never been fully operational.  
 
Under the new Strata Management Act 2013 (SMA), a Strata Management Tribunal (the 
Tribunal) is established to adjudicate disputes in strata schemes in Peninsular Malaysia. 
Analysis of the adjudicative processes by the Tribunal provided in the SMA showed that 
dispute resolution processes for strata schemes disputes are still restricted to various legal 
norms such as a rights-based approach, imposed decisions and limited capacity to address 
underlying issues of the problem and to prescribe parties’ future behaviour. The negative 
aspects of adjudicative approaches are not good for people having future relationships such as 
members of strata schemes. 
 
Chapter Three of the thesis examined the concepts of neighbourhood, neighbour relations and 
strata living. Analysis on the concept of strata living showed that it is a unique form of living. 
One significant aspect of strata living is the aspect of self-governance. The concept of self-
governance requires unit owners to jointly manage the scheme they are living in through the 
mechanism of a management body or body corporate. Self-governance also requires the unit 
owners to self-regulate the schemes and genuinely attempt to resolve any disputes arising 
between the members of the scheme internally. This thesis established that for the concept of 
self-governance to be successful, members need to establish good relations with each other 
and develop a strong sense of community. The basis for these arguments was found in the 
analysis of the concept of neighbourhoods and the factors that create a good neighbourhood.  
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Studies by Ellen and Turner, Morrow, Cotter and Davidson have shown that good 
neighbourhoods do have a great impact on people’s life and well-being. Studies by Leby and 
Hashim in Malaysia, Rosenblatt, Cheshire and Lawrence in Queensland and McGahan in 
New York have shown that good neighbour relations, friendly people, strong community 
spirit, shared values, mutual trust and respect among the members of the community 
contribute to peaceful and harmonious neighbourhoods. On the other hand, studies by Glynn, 
Davidson and Cotter, and Cochrun have also revealed that sense of community is one of the 
indicators of a successful neighbourhood.  
 
According to Davidson and Cotter, an individual who has high sense of community displays 
strong feelings of belongingness, enjoys a certain degree of influence over others, is strongly 
motivated by the collective strength of the group and shares emotional bonding with other 
members of the community. The concept of sense of community is developed based on four 
elements: membership; influence; integration; and fulfilment of needs and emotional 
connection. Examination of the four elements of a sense of community has shown that they 
strongly support self-governance in strata title systems and contribute positively to members’ 
well-being.   
 
Analysis in Chapter Five then showed that disputes in strata schemes are potential threats to 
the creation of a good neighbourhood and the concept of self-governance. Prolonged or 
unresolved disputes in strata schemes had negative effects on the physical and psychological 
well-being of people, reduced the sense of community, disrupted the governance of the strata 
schemes and jeopardised neighbour relations. In order to address these concerns, an effective 
and efficient dispute resolution process that is comprehensive, therapeutic, humanistic and 
restorative should be established in the strata titles system in Peninsular Malaysia.  
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An analysis of dispute resolution processes in other leading common law jurisdictions such as 
Singapore, Queensland in Australia and Florida in the United States has revealed that 
different approaches have been taken by the legislation in addressing strata scheme disputes. 
A combination of adversarial and non-adversarial approaches such as adjudication, 
arbitration, mediation, conciliation and even educational resolution have become the 
preferred approach in resolving strata scheme disputes in these jurisdictions. These findings 
suggest that adjudication should not be the only approach for resolving disputes in strata 
schemes in Peninsular Malaysia.  
 
Based on these findings, a model for an effective and efficient dispute resolution processes 
was developed. This model which was developed based on the principles of the 
comprehensive law movement basically has two distinctive characteristics. First, it proposed 
creative solutions in strata scheme disputes that not only address the legal issues of the 
disputing parties but extend to other human functioning such as values, morals, needs, 
relationships and parties’ interests. Secondly, this model seeks to optimise the outcomes of 
dispute resolution for strata schemes for human well-being such as emotions, psychological 
functioning and relationships. The outcomes expected from this model are: key therapeutic 
effects on individuals and the community such as through positive communication, the 
prevention of legal risks and future disputes through the educative function of the processes, 
promotion of positive interpersonal and individual change, the preservation of neighbour 
relations in strata communities, the optimisation of people’s psychological and emotional 
well-being and process efficiency.  
 
8.3 POSSIBLE OPTIONS FOR FUTURE RESEARCH 
 
There are a range of possible options for the future development of themes and issues 
addressed in this thesis. 
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i. Empirical research designed to test this model for dispute resolution processes 
in Peninsular Malaysia and the ideas on which it is based.  
ii. Applied socio-legal research to determine the most appropriate mediation 
model for internal and post-dispute resolution processes in strata schemes in 
Peninsular Malaysia. 
iii. Further research on various primary preventive strategies that can be 
employed to prevent disputes in strata schemes from occurring, apart from the 
educative approach suggested here. 
iv. Inter-disciplinary research on the impacts of by-laws on emotional and 
psychological well-being of members in strata schemes.   
 
8.4 CONCLUSION 
 
Since disputes in strata schemes are strongly related to emotions and relationships, it is 
imperative that the consequences of the dispute resolution processes must not be anti-
therapeutic. Anti-therapeutic outcomes of dispute resolution processes will affect the 
psychological well-being of the disputing parties and subsequently destabilise various 
important elements that support the functioning of the strata scheme such as neighbour 
relations and a sense of community. This thesis further concludes that any dispute resolution 
process in strata schemes must be able to produce therapeutic outcomes that support 
sustainable harmonious strata neighbourhoods. In order to achieve the desired outcomes in 
dispute resolution processes for strata schemes in Peninsular Malaysia, a comprehensive 
dispute resolution model that takes into consideration various aspects of human functioning is 
hereby proposed.  
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